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Union Pacific Railroad Company (“Union Pacific”) submits this Reply to 

Sanimax USA LLC’s (“Sanimax”) request for revocation, which was asserted for the 

first time in the reply Sanimax filed to Union Pacific’s Motion to Dismiss.1  While it 

would have been better procedural order for Sanimax to file a petition for revocation 

in a separate pleading (and in the appropriate exemption dockets), the Board has 

the authority to consider its request regardless of formalities.2  Sanimax is right 

about that.  But the Board does not have the authority to ignore the statute, which 

demands that a party seeking revocation prove that re-regulation is necessary to 

carry out the Rail Transportation Policy of 49 U.S.C. § 10101 (“RTP”) and thus show 

that the railroad possesses market power over the movements at issue. 

Sanimax does not even try to meet this burden of proof.  It presents no 

witnesses, no specific evidence of market power, and no explanation of why re-

regulation is necessary to carry out the RTP.  Indeed, it presents no evidence at all 

except an incomplete email string regarding a service issue that Union Pacific was 

unable to remedy as quickly as Sanimax wished.3 
 

1 Sanimax Reply & Revocation Request, NOR 42171 (filed Feb. 16, 2021) 
(“Revocation Request”), at 1.  No leave to file a reply to reply is required for Union 
Pacific to respond to an entirely new revocation request that was raised for the first 
time in Sanimax’s reply.  See 49 C.F.R. § 1104.13(a) (permitting a reply “to any 
pleading within 20 days after the pleading is filed with the Board”); see, e.g., 
Granite State Concrete Co. v. Boston & Maine Corp., Docket No. 42083 (STB served 
Sept. 15, 2003) (“Granite State”), at 4 (permitting a “Reply to Request to Revoke” in 
response to complainants’ Reply to Motion to Dismiss in which complainants 
requested an exemption revocation).  Even if 49 C.F.R. § 1104.13(c) applied, good 
cause is plainly present to allow Union Pacific to respond to an exemption 
revocation request that Sanimax made for the first time in its reply. 
2 See, e.g., Granite State, Docket No. 42083 (STB served Sept. 15, 2003), at 7 (“The 
Board retains the flexibility to evaluate exemption revocation requests that are 
made in the course of ongoing regulatory proceedings when appropriate.”). 
3 As demonstrated below, a complete record of the parties’ communications shows 
that Union Pacific worked assiduously, despite extreme weather and crew 
shortages, to remedy this service failure (in which a Union Pacific crew mistakenly 
picked up the wrong car), and that Union Pacific accurately served Sanimax’s 
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In lieu of presenting evidence, Sanimax asks for the benefit of the doubt—

claiming that the Board should revoke the applicable exemptions because 

allegations in the complaint must be taken in the light most favorable to Sanimax.  

But the Board has never held that a party can meet its burden of proving the 

necessity for a revocation simply by filing a complaint with no supporting evidence 

(particularly a complaint that says not a word about exemption revocation, market 

power, or the necessity for re-regulation to carry out the RTP).  The statutory 

requirements for revoking an exemption are not optional, and a party seeking 

revocation has an obligation to present evidence that justifies that outcome.   

Here, relevant evidence shows that Union Pacific does not have market 

power over Sanimax’s traffic.  The exemptions for these commodities were created 

because the ICC found extensive competition for transportation of these 

commodities.  Public modal share data shows that nothing has changed—these 

commodities are overwhelmingly transported via truck.  Nor does Sanimax put 

forward evidence to show that its individual competitive circumstances are 

different—indeed, its own complaint states that it receives all inbound product by 

truck and that it ships outbound product via truck when it is dissatisfied with 

Union Pacific’s rail service.   

Moreover, Sanimax has failed to provide any evidence showing that 

regulation is necessary to carry out the RTP.  While this finding is central to the 

revocation standard in 49 U.S.C. § 10502(d), Sanimax does not explain how re-

regulation would serve the RTP or provide any evidence that could bear on that 

question.  Nor can any inferences be drawn from the scrap of evidence Sanimax 

does include: its email exhibit complaining about an incorrect car pickup on 

 
facility and returned the car later on the day of the email Sanimax appends to its 
Revocation Request. 
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February 5th that Union Pacific was unable to remedy for several days due to 

holiday-related crew shortages and unusually bitter winter weather conditions.  

Board regulation cannot prevent occasional service mistakes, nor can it prevent 

temporary crew shortages or extreme weather events.  Sanimax points to no 

provision of the RTP that re-regulation is “necessary” to accomplish, because there 

is none.   

The intensely competitive transportation market for Sanimax’s products is 

more than sufficient to discipline rates and service.  That does not mean Sanimax 

will always get what it wants, and it does not mean that service will always be 

flawless.  But it does mean that the transportation that Union Pacific provides for 

Sanimax sits squarely within the category of inherently competitive traffic that 

Congress expected the agency to exempt, and that the ICC did in fact exempt.  

Sanimax has advanced no facts to the contrary that could support revocation. 

Section I sets forth the two-pronged legal standard for revocation, which 

requires both proof of market power and proof that re-regulation is necessary to 

carry out the RTP.  Sections II and III address those two elements in turn.   

Union Pacific’s Reply is supported by two verified statements.  One is from 

Chris Kankousky, General Director, Marketing & Sales for Union Pacific, who 

testifies about the current competitive market for the commodities that Sanimax 

ships.  The other is from Emma Sethe, Manager I – Marketing & Sales, who 

testifies about Union Pacific’s customer service efforts to meet Sanimax’s needs and 

to respond to service failures when they occur. 
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I. SANIMAX BEARS THE BURDEN OF SHOWING THE NECESSITY OF 
A PARTIAL REVOCATION. 
The proponent of an agency action bears the burden of proof.4  Here, Sanimax 

is seeking partial revocation, and thus has the burden of proving that revocation is 

appropriate under § 10502(d).5  That requires proof of two elements.  First, Sanimax 

must prove that Union Pacific has market power over the movements in question.  

The Board has consistently recognized that “the extent of railroad market power is 

an essential issue in exemption revocation proceedings.”6  Federal courts agree that 

“the initial inquiry in a reregulation case is whether the carrier has market 

power.”7  And the Board (and the ICC before it) has denied requests for revocation 

when the petitioner failed to offer specific evidence showing market power, or when 

the evidence proffered failed to prove market dominance.8 

 
4 5 U.S.C. § 556(d) (“Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof.”); see Rail General Exemption Authority—
Miscellaneous Manufactured Commodities, EP 346 (Sub-No. 24), 1991 WL 94784, at 
*2 (May 8, 1991) (“The party seeking revocation has the burden of proof…”). 
5 Pejepscot Industrial Park, Inc., d/b/a Grimmel Industries—Petition for 
Declaratory Order, FD 33989 (STB served May 15, 2003) (“Pejepscot”), at 7, n.15 
(“To obtain revocations, [the petitioner] would need to demonstrate that regulation 
of each commodity is necessary to carry out the rail transportation policy of 49 
U.S.C. 10101.” (emphasis added)). 
6 WTL Rail Corp. Pet. for Declaratory Order & Interim Relief, STB Docket Nos. NOR 
42092 et al., slip op. at 3 (STB served Feb. 17, 2006) (“[W]e have held that the 
extent of railroad market power is an essential issue in exemption revocation 
proceedings.”). see also Pejepscot Industrial Park, Inc., d/b/a Grimmel Industries—
Petition for Declaratory Order, FD 33989 (STB served May 15, 2003), at 7, n.15.   
7 Mr. Sprout, Inc. v. United States, 8 F.3d 118, 123 (2d Cir. 1993). 
8 See, e.g., Rail General Exemption Authority—Miscellaneous Manufactured 
Commodities, EP 346 (Sub-No. 24), 1991 WL 94784, at *2 (May 8, 1991); FMC 
Wyoming Corp. v. Union Pacific R.R. Co., Docket No. 42022, at 13 n.17 (STB served 
May 12, 2000). 
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Second, Sanimax must prove that re-regulation is necessary to carry out the 

RTP.9  As the ICC explained, “the [agency] may revoke an exemption only when it 

finds regulation is necessary to carry out the NRTP. A petition to revoke must 

demonstrate conduct that frustrates the NRTP, and it must show that [agency] 

regulation can and will be effective in carrying out the NRTP.”10   

Sanimax did not provide evidence of either element.  Instead of offering 

evidence, Sanimax argues that its revocation request should be viewed “in the light 

favorable to Sanimax,” and thus that all facts must be construed in its favor when 

deciding its revocation request.11  That argument has no basis in the statute.  While 

the Board may view the factual assertions in Sanimax’s complaint in the light most 

favorable to Sanimax when considering Union Pacific’s motion to dismiss, the Board 

cannot view Sanimax’s revocation request in such a light.  Union Pacific did not 

move to dismiss the complaint on the basis that the facts in the complaint would 

have failed to state a claim as to a regulated commodity.  In such a motion, 

Sanimax’s factual allegations indeed would have been assumed to be true.  Rather, 

Union Pacific moved to dismiss on the ground that Sanimax’s complaint exclusively 

concerns transportation that has been exempted from Board regulation and that 

will remain exempt unless and until the Board finds that revocation is appropriate 

under § 10502(d). 

Put differently, Sanimax is not merely asking for a chance to prove that 

certain relief should be granted.  It is asking for the Board to grant it immediate 

 
9 See 49 U.S.C. § 10502(d). 
10 Rail General Exemption Authority – Miscellaneous Agricultural Commodities – 
Petition of G. & T. Terminal Packaging Co., Inc., et al., To Revoke Conrail 
Exemption, 8 I.C.C.2d 674, 676–77 (1992).   
11 Revocation Request at 6. 
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relief by revoking existing exemptions.  That relief cannot be granted without 

evidence that it is appropriate and consistent with the statute. 

Sanimax’s assertion that the Board should “adopt the Granite State 

approach” does not help its cause.12  In Granite State, the proponent of revocation 

produced specific evidence showing that its particular competitive situation was 

uniquely not subject to the competitive forces that otherwise still characterized the 

market for the exempt commodity.  Specifically, Granite State produced 

uncontradicted evidence, supported by a verified statement, that it “lack[ed] the 

competitive service options that were the basis for the original class exemption 

because its excavation permit requires that stone move by railroad, not by truck.”13  

On that factual record, the Board concluded that the general conclusions of the 

exemption proceeding about pervasive truck competition did not apply to Granite 

State because of its permit requirements, and therefore revocation was appropriate.  

Here, Sanimax has produced no evidence that it faces a different competitive 

landscape than other shippers of the exempt commodities it ships.  On the contrary, 

Sanimax’s own complaint alleges that it exclusively uses trucks for inbound 

shipments, and that it uses trucks for outbound service when it is dissatisfied with 

rail service.14  “[A]pply[ing] the Granite State approach” thus requires denial of the 

Revocation Request. 

 
12 Id. at 4. 
13 Granite State, Docket No. 42083 (STB served Sept. 15, 2003), at 7. 
14 Sanimax Complaint, Verified Statement of Greg Rawe ¶ 23 (“When Union Pacific 
fails to provide adequate service, Sanimax must find commercial trucks that are 
available and capable of shipping the outbound final products.”); id., Verified 
Statement of Todd Strickler ¶ 2 (noting that Sanimax moves raw materials and 
finished products “by all modes of transportation, truck, rail, and ocean”); id. ¶ 21 
(“The service disruptions … have forced Sanimax to ship finished products by 
truck.”); id., Attachment No. 4 (“Due to miss/incomplete last week, we loaded 11 
truck tankers with fat/UCO vs. 3 railcars”). 
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II. SANIMAX HAS NOT PROVEN THAT UNION PACIFIC HAS MARKET 
POWER. 
Sanimax acknowledges that it must demonstrate that Union Pacific has 

market power in order to revoke the applicable exemptions, but it falls far short of 

its burden to do so.15  Sanimax provides no evidence that the conclusions about 

competition made in the applicable exemption decisions are now incorrect or that 

those conclusions do not apply to Sanimax.  Indeed, public data shows that 

railroads continue to face robust modal competition in the market for these 

commodities.  Moreover, Union Pacific’s market experience with the commodities at 

issue is consistent with continuing and intense competition.  And Sanimax’s own 

evidence shows that it is fully capable of utilizing truck alternatives when it 

chooses. 

The exemptions that Sanimax now seeks to revoke did not appear by 

happenstance.  They were created because the ICC found that extensive 

competition precluded rail market power, and that commodity exemptions were 

consistent with Congress’s instruction that the Board shall issue exemptions “to the 

maximum extent consistent with this part.”16  The exemptions for animal refuse 

and tankage were adopted as a result of evidence that “the market is extremely 

competitive” for these products, that the market was dominated by trucks, and that 

 
15 While the Board recently questioned whether the market power analysis was an 
essential statutory requirement or merely “an important issue” to consider in the 
revocation analysis, it has consistently taken market power into account when 
considering requests to revoke commodity exemptions.  Exemption of Demurrage 
Regulation from Certain Class Exemptions, STB Ex Parte 760, at 6 (Feb. 28, 2010); 
see id. at 7–9 (finding that potential for market power abuse justified partial 
revocation of agricultural commodities exemption as applied to demurrage).  Here, 
Sanimax does not dispute that it is required to demonstrate market power. 
16 49 U.S.C. § 10502(a). 



PUBLIC VERSION 

8 
 

it featured “intense product competition.”17  The exemption for grease and inedible 

tallow was adopted because the ICC found that “[t]he railroads face pervasive 

competition in the transportation of these commodities.”18  It went on to conclude 

that “intermodal, intramodal, geographic and product competition, taken together, 

appear to create an environment in which it would be extremely difficult for a 

railroad to exercise any significant market power.”19 

Sanimax has produced no evidence from which the Board could conclude that 

the competitive landscape has changed.  Indeed, publicly available data from the 

Federal Highway Administration’s Freight Analysis Framework database (“FAF”) 

shows that trucks dominate transportation in these markets.  The FAF is derived 

from Commodity Flow Survey data collected as part of the Economic Census.  It is 

updated every five years, and the most recently available data is from 2017.  FAF 

data is organized by Standard Classification of Transported Goods (“SCTG”) codes.  

It is reported at a two-digit SCTG level, which roughly corresponds to the detail at 

2-digit STCC. 

Sanimax’s commodities fall within SCTG codes 04 and 07.20  As Tables 1 and 

2 below show, trucks have a market share of over 90% of the transportation of these 

commodities.  Multimodal transportation has approximately 5%, and only a tiny 
 

17 Exemption from Regulation—Poultry, Meat, and Dairy Products, 1 I.C.C.2d 173, 
180 (1984) 
18 Rail General Exemption Authority—Exemption of Grease or Inedible Tallow, Ex 
Parte 346 (Sub-No. 31), 1994 WL 687462, at *4 (I.C.C. served Dec. 9, 1994). 
19 Id. at *5. 
20 Specifically, SCTG codes 04199 (“Other products of animal origin, and residues 
and waste from the food industries used in animal feeding”) and 07410 (“Animal 
fats and oils and their fractions”).  See U.S. Departments of Transportation and 
Commerce, 2017 Commodity Flow Survey Standard Classification of Transported 
Goods, available at https://www.bts.gov/sites/bts.dot.gov/files/docs/browse-
statistical-products-and-data/surveys/commodity-flow-survey/210866/2017-cfs-
commodity-code-sctg-manual.pdf.  
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fraction moves by all-rail:  less than 3% for SCTG 04 and less than 4% for SCTG 07.  

This is plainly not consistent with railroad market power. 

Table 1 
SCTG 04 – Animal Feed, Eggs, Honey, and Other Products of Animal 

Origin21 

Mode thousand tons in 2017 Percentage of total 
Truck 366,200 90.96% 
Rail 11,477 2.85% 
Water 4,344 1.08% 
Air (include truck-air) 0 0.0% 
Multiple modes & mail 20,575 5.11% 

Total 402,596 100% 
 

Table 2 
SCTG 07 – Other Prepared Foodstuffs, Fats, and Oils 

Mode thousand tons in 2017 Percentage of total 
Truck 566,056 90.06% 
Rail 24,130 3.84% 
Water 3,581 0.57% 
Air (include truck-air) 32 0.01% 
Multiple modes & mail 34,706 5.52% 

Total 628,505 100% 

 

And because a picture is worth a thousand words, Figure 1 below combines 

the FAF results for SCTG 04 and SCTG 07 into a pie chart: 

 
21 Data calculated from the public FAF database are available at 
faf.ornl.gov/faf5/dtt_domestic.aspx.  Screenshots of selections and results are 
attached as Exhibit 4. 
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Modal Share By Tons for FAF 04 and FAF 07 
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To be sure, FAF data aggregates t he specific commodit ies that Sanimax ships 

with other rela t ed commodities, a nd t hus it cannot provide a precise breakdown of 

modal market sha re for commodities like animal refuse, t ankage, grease, and 

t allow. But Sanimax h as not provided any evidence from which t he Board could 

conclude t hat Sanimax's commodities are uniquely dependen t on rail 

transpor tation. 

Indeed, as the Verified Statement of Chris Kankousky shows, Sanimax's 

commodities are subject to multiple forms of 1·obust competition. Ther e are ma ny 

sources of consumption for Sanimax's end products, including over 100 biodiesel 

plants that dot the country, and over twenty such plan ts wit hin shor t tl'ucking 

distances from South St. Paul. 22 This diverse group of potent ial cust omers creates 

robust geogr aphic competition . In a ddition, t rucks are a ready substit ute for 1·ail 

22 Verified St at ement of Chris Kankousky ,r,r 3-4; see Exhibit 3. 

10 
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service for these commodities23; indeed, Sanimax relies exclusively on trucks for all 

inbound shipments.  Union Pacific also ships these commodities from truck-rail 

transload facilities, which is an indication that transloading from trucks to railcars 

is a realistic competitive option for Sanimax as well.24  In short, all the competitive 

factors that caused the ICC to create these exemptions remain in existence today. 

Unlike the complainant in Granite State, which proved that a revocation was 

necessary due to its permit restrictions (which required it to ship exclusively by 

rail),25 Sanimax has failed to produce any specific (or verified) facts about its facility 

or situation that would suggest an island of market power in an otherwise 

competitive market.  Its assertion that it has “no alternative” merely because Union 

Pacific is the only railroad that directly serves Sanimax’s South St. Paul facility 

does not justify a revocation.26  The agency did not limit its exemptions to only those 

shippers served by more than one railroad.  Rather, exemptions were created 

because the agency found intermodal, geographic, and product competition—i.e., 

market forces that give customers directly served by only one railroad a myriad of 

alternative competitive options.27   

Similarly, Sanimax’s assertion that its use of trucks is only a “stop-gap” and 

thus does not constitute effective competition is just that—an assertion supported 

by no actual evidence.  Sanimax tries to fill the evidentiary gap with three broad 

and unverified assertions, but none of these are sufficient to carry its burden. 

 
23 Id. ¶ 5. 
24 Id. ¶¶ 6–7. 
25 Granite State, Docket No. 42083 (STB served Sept. 15, 2003), at 7–8. 
26 Revocation Request at 5.   
27 See, e.g., Rail General Exemption Authority—Exemption of Grease or Inedible 
Tallow, etc., EP 346 (Sub-No. 31), 1994 WL 687462, at *5 (ICC served Dec. 9, 1994) 
(considering, inter alia, “intermodal, intramodal, geographic and production 
competition” as well as “market share” data when determining market power). 



PUBLIC VERSION 

12 
 

First, Sanimax alleges that it “has invested significant capital and resources 

for its South St. Plant to use rail service.”28  Sanimax does not say how much capital 

was invested or identify any rail-specific loading equipment it invested in that could 

not be used to load trucks.  In any event, this unsupported allegation that Sanimax 

is somehow forced to use rail service because of its own investment choices is at 

odds with Sanimax’s representations in its complaint about its ability to use 

trucks.29  Exhibit 4 to its complaint indicates that Sanimax has a “loading lane” 

that trucks can use and sufficient equipment to load 11 trucks during a week in 

2020. 

Second, Sanimax cites “structural limitations on truck transportation at the 

South St. Paul yard.”30  But it does not explain what those might be.  As noted 

above, all of Sanimax’s inbound deliveries arrive by truck, and its own complaint 

states that it shipped 11 outbound trucks in a single week.  And Sanimax does not 

dispute that its volumes amount to an average of 

 

Third, Sanimax cites “the rigid time constraints imposed by the decay of 

inbound organic materials,” which it asserts “make Sanimax captive to rail 

service.”32  But Sanimax does not explain why rail shipments are necessary to meet 

any time constraints.  The Board knows from its experience that speed is one 

typical natural advantage that trucks have over rail service. 

 
28 Revocation Request at 5. 
29 See supra note 14. 
30 Revocation Request at 5. 
31 Motion to Dismiss at 1. 
32 Revocation Request at 5. 
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In short, even if bare allegations were sufficient to prove market power 

(which they are not), Sanimax’s allegations do not come close to demonstrating that 

Union Pacific has any meaningful market power. 

III. SANIMAX HAS NOT PROVEN THAT RE-REGULATION IS 
NECESSARY TO CARRY OUT THE RTP. 
Even if Union Pacific had the requisite market power, Sanimax falls far short 

of § 10502(d)’s requirement to prove that re-regulation is necessary to carry out the 

RTP. 

Sanimax cites only one RTP provision: § 10101(2)’s policy “to require fair and 

expeditious regulatory decisions when regulation is required.”33  But Sanimax only 

does so for the purpose of asking the Board to consider its revocation request 

without a separate proceeding.34  It does not argue that re-regulation is somehow 

necessary to carry out the purpose of § 10101(2).  Nor could it—the beginning clause 

of § 10101(2) states Congress’s policy “to minimize the need for Federal regulatory 

control over the rail transportation system.”35  Sanimax’s revocation request would 

accomplish the precise opposite of that policy. 

While Sanimax does not address the core statutory question of whether re-

regulation is necessary to carry out the RTP, it seems to argue that the Board 

should revoke exemptions as to Sanimax because of alleged Union Pacific service 

problems, including “missed service this very month.”36  But Union Pacific has 

regularly responded to Sanimax’s occasional requests for service corrections, 

typically addressing the issue by the next day.   

 
33 Id. at 4. 
34 Id. (quoting 49 U.S.C. § 10101(a)(2)). 
35 49 U.S.C. § 10101(a)(2). 
36 Revocation Request at 6. 
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The partial email string that Sanimax attaches to its Revocation Request 

reflects an unusual exception, where extreme weather conditions and lack of 

available crew members meant that Union Pacific was unable to remedy a service 

error as quickly as it wished.  In particular, on Thursday, February 4, 2021, the 

Union Pacific crew inadvertently pulled a partially loaded car rather than the 

loaded car that should have been pulled.  Union Pacific was not able to remedy that 

mistake until Tuesday, February 9th, in part due to crew shortages over the 

unofficial holiday weekend of Super Bowl Sunday, and in part because of unusually 

frigid weather conditions driven by the polar vortex.37  Sanimax objected that 

weather was no excuse, but ignored the extraordinary nature of this weather event, 

which is attested to by local Minnesota weather reporters.38  As Union Pacific 

explained to Sanimax (in an email that Sanimax chose not to include in its exhibit 

string), “the team will do whatever is physically possible but sub-zero temperatures 

have real physical effects on equipment and infrastructure.  We also have an 

obligation to keep our employees safe in these dangerous situations.”39  Despite the 

challenging conditions, Union Pacific did serve Sanimax on February 9th, returning 

the mistakenly taken car.   

Far from proving that re-regulation is required, this example shows that 

Union Pacific responded conscientiously to provide corrected service to Sanimax in 
 

37 See Supplemental Verified Statement of Emma Sethe ¶¶ 8–9. 
38 E.g., Character-Building Cold: Temps Stay Subzero Sunday, Minnesota Star-
Tribune (Feb. 6, 2021), available at https://www.startribune.com/character-building-
cold-temps-stay-subzero-sunday/600019971/  Polar vortex blows in: Winter’s coldest 
sustained air mass ahead, MPR News (Feb. 4, 2021), available at 
https://www.mprnews.org/story/2021/02/04/polar-vortex-blows-in-winters-coldest-
sustained-air-mass-ahead; The Arctic Freezer Arrives in Time for the Weekend, 
Minnesota Star-Tribune (Feb. 4, 2021), available at 
https://www.startribune.com/the-arctic-freezer-arrives-in-time-for-the-
weekend/600019140/. 
39 See Ex. 2. 
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spite of difficult conditions.  Occasional service complaints are not evidence of 

market failure—they happen in competitive markets all the time.40  Nor does a plan 

for thrice-weekly service to a plant that averages only  outbound cars per week 

suggest a need for re-regulation (particularly when Union Pacific offers additional 

switches when needed).  While it is apparent that Sanimax wants the Board to 

reimpose regulation, that is not sufficient.  Courts have warned that participants in 

competitive markets may prefer to try their luck before regulators, with the belief 

that “regulators’ hands [could] be friendlier than invisible ones.”41   

In short, nothing in Sanimax’s Revocation Request demonstrates that Union 

Pacific possesses market power or that a partial revocation is necessary to carry out 

the RTP.  This fundamental failure of proof requires rejection of the Revocation 

Request. 

 
40 For example, one would not assume that a company is not operating in a 
competitive market and in need of government regulation simply because of 
negative customer service reviews.  See Sanimax Google Reviews (visited Mar. 7, 
2021), available at https://tinyurl.com/56djshvc (“they almost NEVER show on time” 
(emphasis in original)).  Undoubtedly, Sanimax strives to provide its customers with 
perfect service and sometimes falls short, as does Union Pacific. Like Sanimax, 
Union Pacific remains committed to its customers and learning from its mistakes.   
41 Ass’n of Am. R.Rs. v. STB, 306 F.3d 1108, 1111 (D.C. Cir. 2002). 

• 
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IV. CONCLUSION

For the reasons stated above, the Board should deny Sanimax’s request to

revoke the exemptions that apply to its traffic. 
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VERIFIED STATEMENT 

OF 

EMMA SETHE 

My name is Emma Sethe. I am a Manager I – Marketing & Sales for Union 

Pacific Railroad Company. In this role, I have primary responsibility for marketing 

& sales interactions with Sanimax USA LLC (“Sanimax”). I am submitting this 

supplemental statement in support of Union Pacific’s response to Sanimax’s request 

for revocations in this proceeding. In particular, I will address the February 2021 

service issue referenced by Sanimax in their revocation request, as well as Union 

Pacific’s general efforts to serve Sanimax. 

1. Since August 18th, 2020, Union Pacific has served Sanimax based on a Sunday-

Tuesday-Thursday service schedule. Sanimax may request special switches on

non-service days if additional service is needed. Sanimax has made a total of

three such requests through Union Pacific’s case system, all in February 2021.

Sanimax also occasionally contacted Union Pacific to ask for a recovery switch to

address a service issue.

2. Union Pacific works to respond to service recovery requests promptly, but its

response time is affected by network conditions and available resources.  In

recent months, Union Pacific has typically provided recovery service the day

after the service issue occurs.

3. For example, on Friday, February 12, Sanimax asked for a recovery switch to

spot empties that were not spotted on its scheduled service day, February 11.
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Union Pacific provided the recovery service the following day, Saturday, 

February 13, which was not a regular service day. 

4. While Union Pacific works diligently to serve all of its customers at the highest

level of service, external forces can interfere with service and prevent Union

Pacific from meeting its service goals. Some of those external forces include

network externalities, extreme weather, and unexpected crew shortages. Given

these realities, service schedules will be disrupted at times. Typically, customers

have back-up plans to ensure their operations remain resilient despite these

external forces.

5. Union Pacific monitors its customer service performance in part by tracking

internal metrics, such as performance to plan. Performing to plan means that

service was provided on the scheduled date within the scheduled window. Over

the last 90 days, Union Pacific’s overall service to Sanimax shows that Union

Pacific provided service to plan over 87% of the time.

6. The particular service issue that Sanimax cites in the Exhibit to its Revocation

Request arose on Thursday, February 4th, 2021, which was a regular switch day

for Sanimax. The Union Pacific crew served Sanimax as usual, but mistakenly

left a loaded car and took a partially loaded car instead.

7. On Friday, February 5th, Sanimax emailed Union Pacific about the case issue

and requested a special switch for that day. Union Pacific advised Sanimax that

no crews were currently available, but Union Pacific was reaching out to try to
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find a crew with capacity. Union Pacific was not able to locate any on-duty crews 

with capacity to provide the switch that day. 

8. Over the weekend (February 6th and 7th), the area experienced sub-zero

weather conditions that limited the network. In addition, Super Bowl Sunday on

February 7th resulted in crew shortages, as is typical for holidays (and unofficial

holidays like the Super Bowl).  As a result, Union Pacific did not have the crew

capacity to serve Sanimax over the weekend and missed Sanimax’s regularly

scheduled service day on Sunday.  Due to continued extreme weather conditions,

no crews were available to provide a recovery switch on Monday, either.

9. In response to Sanimax’s understandable frustration, Union Pacific assured

Sanimax that under normal circumstances, recovery switch requests should be

able to be fulfilled, as “crew base was strong.” Ex. 1 at 1.  In addition, Union

Pacific explained that the service issues were due to being “short on crews due to

the -10 weather as well as crew lay offs [i.e., crew members not showing up for

work] due to the super bowl. We tend to experience this during holidays as well.”

Id. Union Pacific asked for Sanimax’s feedback on its preferred switch time and

assured Sanimax that “the team is going to work with the conductors on the

accuracy of notifications.”  Id.

10. The problem was remedied on Tuesday, February 9th. That morning, Sanimax

asked for assurance that Union Pacific would provide service that day. Union

Pacific responded that “[o]ur field team provided … a commitment yesterday

that they would do everything possible to ensure service is provided today.”  Ex.
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2 at 3. However , because the area was still experiencing extreme weather 

condit ions, Union Pacific explained to Sanimax t hat i t was still "dealing with 

extreme weather t emper atU1·es ... and th e operation is not moving as efficiently 

as normal." Id . at 2. When Sanimax responded that they would 

- Union Pacific 

explained t hat its "t eam w[ould] do whatever is physically possible but sub-zero 

t emper atures have real physical effects on equipment and infrastructure. We 

also h ave an obligation to keep oul' employees safe in these dangerous 

situations." Id. at 1- 2. 

11.0n the evening of Tuesday, Febl'uary 9th, Union P acific accurately provided 

regularly sch eduled sel'vice and t he recovery switch . Sa nimax subsequently 

confirmed that service had been per formed accurately. 

12. During this six-day period, Union P acific 1·emained att entive and responsive to 

Sanimax. It is unfortunate t hat the extreme weather conditions and crew 

sho1·tages prevented Union P acific from providing a fast er recovery. However , 

Union Pacific worked diligently to r emedy the issue as quickly as possible given 

the extreme weather conditions and crew shortages. 

4 



5 

VERIFICATION 

I declare under penalty of perjury that the foregoing statement is true and 

correct to the best of my knowledge, belief, and information. Further, I certify that I 

am qualified and authorized to file this statement. 

Executed on March 8, 2021. 

_______________________ 
Emma Sethe 

PUBLIC VERSION



VERIFIED STA'l'EMENT 

OF 

CHRIS KANI{OUSKY 

PUBLIC VERSION 

Ivly name is Chris Kankousky. I am a General Director for Union Pacific 

Railroad Company. In this role, I have Marketing and Sales responsibility for our 

Grain Products line, which includes the commodities listed below. 

1. I am familiar with the markets for the commodities shipped by Sanimax USA 

LLC ("Sanimax"), specifically animal refuse (STCC 2014491), tankage (STCC 

2014490); grease or inedible tallow (STCC 2014350); lard (STCC 2013190); and 

animal grease (STCC 2013945). The transportation market for these 

commodities is highly competitive, clue to substantial intermodal and geographic 

competition. 

2. In 2020, Union Pacific handled over 5,000 carloads of these commodities from 89 

origins to 80 destinations all throughout the Western United States and Mexico. 

We also deliver carloads to Port locations in the United States for exports to 

other countries like Singapore. 

3. The first critical point to understand is that there are a substantial number of 

consumers and uses for these products. T1·aditionally, these products were used 

in soap manufacturing and as an animal feed. More recently, clue to increasing 

margins for biofuel production, these products have been shipped throughout the 

Midwest and Southern United States to biodiesel and renewable diesel plants. 
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Exhibit 3 is a map of biodiesel plants in the United States, which shows over 100 

plants that are widespread across the nation, as well as over 20 biodiesel plants 

throughout Southern Minnesota, Iowa, and Northern Illinois- all within a short 

truck haul of Sanimax's facility in South St. Paul, Minnesota. 

4. The large number of custome1·s creates natui·al geographic competition, as 

prnducers will have multiple potential destinations for their pl'Oducts. Union 

Pacific and other transportation providers must quote competitive rates for 

movements of these commodities, because our customers always have the option 

of taking their business to another destination via another provider. 

5. In addition, each of these commodities can be, and is, transported by truck. In 

fact, when these commodities move by rail, a large portion of that volume 

originates in trucks and is then consolidated from multiple plants into a single 

tank car. For these reasons, trucks are a particularly competitive option for low­

volume movements like Sanimax's. 

6. Transloading is a competitive option as well. Customers solely served by one 

raih·oad can truck product to a transload facility served by a different railroad, 

and thus generate effective rail-to-rail competition. 

7. Transloading is not just a hypothetical option. Union Pacific's traffic records 

show 
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Exhibit 1 

February 8, 2021 Email from 
E. Sethe to T. Strickler
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Exhibit 2 

February 9, 2021 Email from 
B. Thrasher to T. Strickler
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Exhibit  



A COMPARISON OF 2020 MAP DATA VS. 2019 MAP DATA. DOES NOT INCLUDE COPROCESSING. *THE 260 MMGY OF CAPACITY EXPANSION 
AT WORLD ENERGY PARAMOUNT INCLUDES RENEWABLE GASOLINE AND PROPANE, IN ADDITION TO RENEWABLE DIESEL/BIOJET FUEL. 
SOURCE: BBI INTERNATIONAL
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uncertainty. /Ĩ a company announced closure oĨ a plant but 
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PLANT MAP DATA AS OF OCT. 28, 2019

ExisƟng ‐ Biodiesel

Under ConstrucƟon ‐ Biodiesel

ExisƟng ‐ Renewable Diesel

Under ConstrucƟon ‐ Renewable Diesel

Note: Hawaii and Alaska are not displayed to scale.

U.S. & Canada
Biodiesel 
Plant Map
2020

INCLUDES EXISTING PLANTS AND THOSE UNDER CONSTRUCTION OR EXPANSION. EXCLUDES RENEWABLE DIESEL. 
SOURCE: BBI INTERNATIONAL
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# Plant Name City State
Capacity 
(MMgy) Feedstock Plant Status

59 Natural Biodiesel Plant LLC HayƟ MO 5 MulƟfeedstock ExisƟng
60 New Leaf Biofuel LLC San Diego CA 12 Yellow Grease Under ConstrucƟon
61 Newport Biodiesel Inc. Newport RI 8 Yellow Grease ExisƟng
62 Northeast Biodiesel LLC Greenfield MA 1.75 Yellow Grease ExisƟng
63 Omaha Biofuels Coop Omaha NE 0.025 Waste Vegetable Oil ExisƟng
64 Owensboro Grain Biodiesel LLC Owensboro KY 45 Soy Oil ExisƟng
65 Pacific Biodiesel Kea`au HI 5.5 MulƟfeedstock ExisƟng
66 Paseo‐Cargill Energy LLC Kansas City MO 56 Soy Oil ExisƟng
67 RBF Port Neches LLC Port Neches TX 180 MulƟfeedstock ExisƟng
68 Reco Biodiesel LLC Richmond VA 3.6 Used Cooking Oil ExisƟng
69 REG Albert Lea LLC Albert Lea MN 30 High and Low FFA ExisƟng
70 REG Danville LLC Danville IL 45 High and Low FFA ExisƟng
71 REG Grays Harbor LLC Hoquiam WA 100 Low FFA ExisƟng

72 REG Houston LLC Seabrook TX 35 Low FFA ExisƟng
73 REG Madison LLC DeForest WI 20 High and Low FFA ExisƟng
74 REG Mason City LLC Mason City IA 30 High and Low FFA ExisƟng
75 REG New Boston LLC New Boston TX 15 High and Low FFA ExisƟng
76 REG Newton LLC Newton IA 30 High and Low FFA ExisƟng
77 REG Ralston LLC Ralston IA 30 Low FFA ExisƟng
78 REG Seneca LLC Seneca IL 60 High and Low FFA ExisƟng
79 Rio Valley Biofuels LLC El Paso TX 17 MulƟfeedstock ExisƟng
80 ScoƩ Petroleum CorporaƟon ‐ Greenville Greenville MS 20 MulƟfeedstock ExisƟng
81 Seaboard Energy Missouri LLC St. Joseph MO 30 MulƟfeedstock ExisƟng
82 Seaboard Energy Oklahoma LLC Guymon OK 45 Animal Fats ExisƟng
83 SeQuenƟal Salem OR 17 Used Cooking Oil ExisƟng
84 Simple Fuels Biodiesel Chilcoot CA 1 Yellow Grease ExisƟng
85 SJV Biodiesel LLC Pixley CA 5 DisƟllers Corn Oil ExisƟng
86 SME Dublin LLC East Dublin GA 7.5 Brown Grease Under ConstrucƟon
87 Solfuels USA LLC Helena AR 40 MulƟfeedstock ExisƟng
88 Southeast Biodiesel LLC North Charleston SC 5 MulƟfeedstock ExisƟng
89 Stepan Co. ‐ Joliet Joliet IL 21 Soy Oil ExisƟng
90 Sullens Biodiesel LLC Morrison TN 2 Used Cooking Oil ExisƟng
91 Tara Industries LLC Tina MO 60 Soy Oil, Animal Fats Under ConstrucƟon
92 Thumb BioEnergy LLC Sandusky MI 0.75 Used Cooking Oil ExisƟng
93 Triangle Biofuels Industries Inc. Wilson NC 5 MulƟfeedstock ExisƟng
94 Virginia Biodiesel Refinery LLC West Point VA 5 MulƟfeedstock ExisƟng
95 W2Fuel ‐ Adrian Adrian MI 15 Soy Oil ExisƟng
96 W2Fuel ‐ Crawfordsville Crawfordsville IA 10 Soy Oil ExisƟng
97 Walsh BioFuels LLC Mauston WI 5 DisƟllers Corn Oil ExisƟng
98 Western Dubuque Biodiesel LLC Farley IA 33 MulƟfeedstock ExisƟng
99 Western Iowa Energy LLC Wall Lake IA 45 MulƟfeedstock ExisƟng

115 Cielo Waste SoluƟons ‐ High River High River AB 2 Sawdust ExisƟng
116 Diamond Green Diesel Norco LA 675 Animal Fats, Used Cooking Oil Under ConstrucƟon
117 East Kansas Agri‐Energy LLC GarneƩ KS 4.5 DisƟllers Corn Oil ExisƟng
118 Marathon Petroleum Dickinson Refinery Dickinson ND 184 Soy Oil Under ConstrucƟon
119 REG Geismar LLC Geismar LA 75 High and Low FFA ExisƟng
120 Ryze Renewables Las Vegas Las Vegas NV 100 MulƟfeedstock Under ConstrucƟon

121 Ryze Renewables Reno Sparks NV 50 MulƟfeedstock Under ConstrucƟon

122 World Energy Paramount at AltAir 
Paramount LLC

Paramount CA 300 MulƟfeedstock Under ConstrucƟon

81.5*
1,309**

# Plant Name City
State/
Province

Capacity 
(MMgy) Feedstock Plant Status

Renewable Diesel Plants

*The capacity of Cielo Waste Solutions in Alberta, Canada, has been converted from 8 MMly to 2 MMgy for the purposes of this record. Renewable diesel plants and projects listed do not include coprocessed
renewable diesel production. 

**The 675 MMgy of capacity under construction at Diamond Green Diesel includes 275 MMgy of existing, operable capacity and 400 MMgy of expansion capacity currently under construction. The 300
MMgy of capacity under construction at World Energy Paramount includes 40 MMgy of existing, operable capacity and 260 MMgy of expansion capacity, some of which will include renewable gasoline and 
propane. 

# Plant Name City State
Capacity 
(MMgy) Feedstock Plant Status

U.S. Biodiesel Plants

1 Adkins Energy Biodiesel Lena IL 2 DisƟllers Corn Oil ExisƟng

2 Ag Processing Inc. ‐ Algona Algona IA 60 Soy Oil ExisƟng
3 Ag Processing Inc. ‐ Sergeant Bluff Sergeant Bluff IA 60 Soy Oil ExisƟng
4 Ag Processing Inc. ‐ St. Joseph St. Joseph MO 30 Soy Oil ExisƟng
5 Agron Bioenergy Watsonville CA 15 MulƟfeedstock ExisƟng
6 Alaska Green Waste SoluƟons Inc. Anchorage AK 0.3 Used Cooking Oil ExisƟng
7 American GreenFuels LLC New Haven CT 40 Used Cooking Oil, Animal Fats ExisƟng
8 American GreenFuels ‐ Texas Port Arthur TX 25 Palm FaƩy Acid DisƟllates ExisƟng
9 Archer Daniels Midland Co. ‐ Velva Velva ND 75 Canola Oil ExisƟng
10 Bioenergy Development Group Memphis TN 40 MulƟfeedstock ExisƟng
11 BioVantage Fuels LLC Belvidere IL 5 Virgin and Waste Oils ExisƟng
12 Blue Ridge Biofuels LLC Newton NC 4 Used Cooking Oil ExisƟng
13 Buster Biofuels Escondido CA 5 Used Cooking Oil ExisƟng
14 Cape Cod Biofuels Sandwich MA 1.2 Used Cooking Oil ExisƟng
15 Cargill Inc. ‐ Iowa Falls Iowa Falls IA 56 Soy Oil ExisƟng
16 Cargill Inc. ‐ Wichita Wichita KS 60 Soy Oil ExisƟng
17 CHS ‐ Patriot Fuels Biodiesel Annawan IL 5 DisƟllers Corn Oil ExisƟng
18 CincinnaƟ Renewable Fuels LLC CincinnaƟ OH 70 Soy Oil ExisƟng
19 Community Fuels Stockton CA 22.5 MulƟfeedstock ExisƟng
20 Crimson Renewable Energy LP Bakersfield CA 36 MulƟfeedstock Under ConstrucƟon
21 Deerfield Energy LLC Deerfield MO 50 Soy Oil ExisƟng

22 Delek Renewables ‐ Cleburne Cleburne TX 12 MulƟfeedstock ExisƟng
23 Delek Renewables ‐ CrosseƩ CrosseƩ AR 15 MulƟfeedstock ExisƟng
24 Delek Renewables ‐ New Albany New Albany MS 7.5 Soy Oil ExisƟng
25 Down to Earth Energy Monroe GA 2 MulƟfeedstock ExisƟng
26 Duonix LLC Beatrice NE 50 MulƟfeedstock ExisƟng
27 Eberle Biodiesel Liverpool TX 0.3 Waste Vegetable Oil ExisƟng
28 Enviro‐Brite SoluƟons Inc. Oscoda MI 0.15 Waste Vegetable Oil ExisƟng
29 Ever Cat Fuels LLC IsanƟ MN 3 MulƟfeedstock ExisƟng
30 Fuel: Bio One LLC Elizabeth NJ 25 MulƟfeedstock ExisƟng
31 FutureFuel Chemical Company Batesville AR 60 MulƟfeedstock ExisƟng
32 GC Lipids ChaƩanooga TN 40 MulƟfeedstock ExisƟng
33 GEB3 Warrenville SC 40 MulƟfeedstock ExisƟng
34 General Biodiesel Northwest SeaƩle WA 10 MulƟfeedstock ExisƟng
35 Genuine Bio‐Fuel Inc. Indiantown FL 9.2 Waste Vegetable Oil, Tallow ExisƟng
36 Genuine Bio‐Fuel of New Jersey Lincoln Park NJ 5.5 Waste Vegetable Oil Under ConstrucƟon
37 GeoGreen Biofuels Inc. Vernon CA 3 Used Cooking Oil ExisƟng
38 Green Biofuels Miami LLC Miami FL 7 Used Cooking Oil ExisƟng
39 Green Energy Biofuel Winnsboro SC 0.3 MulƟfeedstock ExisƟng
40 Griffin Industries Inc. Butler KY 2 Used Cooking Oil ExisƟng
41 GTBE ProducƟon Houston TX 1.2 Waste Glycerin, Palm Waste ExisƟng
42 Hero BX Erie PA 50 MulƟfeedstock ExisƟng
43 Hero BX Alabama LLC Moundville AL 20 MulƟfeedstock ExisƟng
44 Hero BX Illinois South Roxana IL 20 MulƟfeedstock Under ConstrucƟon
45 Hero BX Iowa Clinton IA 10 MulƟfeedstock ExisƟng
46 Imperial Western Products Inc. Coachella CA 10.5 MulƟfeedstock ExisƟng
47 Incobrasa Industries Ltd. Gilman IL 32 Soy Oil ExisƟng
48 Integrity Biofuels LLC Morristown IN 6.42 MulƟfeedstock ExisƟng
49 Iowa Renewable Energy LLC Washington IA 36 MulƟfeedstock ExisƟng
50 Kelley Green Biofuel Goshen KY 0.1 Waste Vegetable Oil ExisƟng
51 Lakeview Biodiesel LLC Moberly MO 10 MulƟfeedstock ExisƟng
52 Louis Dreyfus Agricultural Industries LLC Claypool IN 90 Soy Oil ExisƟng
53 Loyola University Chicago Chicago IL 0.1 Used Cooking Oil ExisƟng
54 Maine Bio‐Fuel Inc. Portland ME 1.5 Yellow Grease ExisƟng
55 Mason Biodiesel LLC Westerly RI 1.2 MulƟfeedstock ExisƟng
56 Mid America Agri Products/Wheatland LLC Madrid NE 1 DisƟllers Corn Oil ExisƟng
57 Mid‐America Biofuels Mexico MO 50 Soy Oil ExisƟng
58 Minnesota Soybean Processors Brewster MN 30 Soy Oil ExisƟng

106 Archer Daniels Midland Co. ‐ Lloydminster Lloydminster AB 284 Canola Oil ExisƟng
107 Consolidated Biofuels Ltd. Delta BC 11.4 Used Cooking Oil ExisƟng
108 Cowichan Bio‐Diesel Co‐op Duncan BC 0.4 Waste Vegetable Oil ExisƟng
109 Innoltek Inc. Saint‐Jean‐sur‐Richelieu QC 20 MulƟfeedstock ExisƟng
110 Invigor Bioenergy Corp. Lethbridge AB 81 MulƟfeedstock Under ConstrucƟon
111 Rothsay Biodiesel LLC Ville Ste. Catherine QC 45 Animal Fats, Yellow Grease ExisƟng
112 Verbio Diesel Canada Corp. Welland ON 170 Canola Oil, Soy Oil ExisƟng
113 World Energy Hamilton at Biox Canada Ltd. Hamilton ON 67 MulƟfeedstock ExisƟng
114 World Energy Sombra Sombra ON 45 MulƟfeedstock Under ConstrucƟon

# Plant Name City Province
Capacity 
(MMly) Feedstock Plant Status

Canadian Biodiesel Plants

100 White Mountain Biodiesel LLC North Haverhill NH 6.5 MulƟfeedstock ExisƟng
101 World Energy EsƟll EsƟll SC 40 MulƟfeedstock Under ConstrucƟon
102 World Energy Harrisburg Camp Hill PA 45 MulƟfeedstock ExisƟng
103 World Energy Houston Galena Park TX 90 MulƟfeedstock ExisƟng
104 World Energy Natchez Natchez MS 72 Vegetable Oil ExisƟng
105 World Energy Rome at U.S. Biofuels Inc. Rome GA 18 MulƟfeedstock ExisƟng

Alaska

Hawaii

# Plant Name City State
Capacity 
(MMgy) Feedstock Plant Status
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