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The Board’s conclusion was buttressed by an August 31, 2017, decision of the Superior 
Court of New Jersey, following a trial with live witnesses, that Conrail had not acted fraudulently 
or even negligently when it told the LLCs that the Embankment was non-jurisdictional track for 
which STB abandonment authority was not required.  In addressing a $5 million claim brought 
by Chicago Title Insurance, the title insurer for the property, the Court rejected the claim that 
Conrail acted fraudulently: 

Chicago Title has not proven by clear and convincing evidence that 
the statement, that it characterizes as a representation, was 
anything other than a reasoned and informed opinion as to the 
belief that the parcel was a spur track. . . .  Despite the arguments 
advanced by Chicago Title that there was nefarious purpose in 
making these statements with the knowledge of their falsity, the 
record simply does not support this conclusion. 

The Court also found no evidence that Conrail even acted negligently: 

Chicago Title has similarly failed to provide this Court with 
evidence of negligence on the part of Conrail when it made the 
statements about the nature of the Embankment. . . .  Instead, as 
noted previously, Conrail’s statements were learned predictions 
stemming from a reasoned analysis of the historical treatment and 
regard of the parcel by Conrail. . . .  The record does not bear out 
the contentions that Conrail’s representatives failed to act properly 
in their determinations.   

The New Jersey Court’s decision was affirmed on appeal on January 23, 2019.  A copy of the 
decision is attached for your convenience. 

Sincerely, 
 
/s/ Michael L. Rosenthal 
 
Michael L. Rosenthal 
Counsel for Consolidated  
Rail Corporation 
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