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Soo Line Railroad Company d/b/a Canadian Pacift®() submits this Petition for
Reconsideration of the Board’s Decision served endinber 29, 2020 (the “Reopening
Decision”) that grants New Century Ag’s (“NCA”) t&n to reopen the 2007 exemption
proceeding.

l. PREFACE AND SUMMARY OF THE ARGUMENT

CP asks the Board to reconsider its Reopening Decidn the 2007 Joint Petition for
Exemptiont CP (along with BNSF) pledged that the railroadshsaction would preserve
existing options and competition for shippers (I&«€A) on the Conveyed Lines.CP stands by
its pledge, and in fact firmly believes that thengaction achieved those objectives, with NCA
now having access to a rehabilitated rail line thas$ previously dilapidated and often
embargoed. CP also understands, however, thauthent situation—with the benefit of
hindsight—may not be perfect. CP is thereforeimglto do what it reasonably can—cognizant
of operational constraints and the fundamentatb®®007 transaction—to address concerns
raised in the Reopening Decision.

But respectfully, the Reopening Decision’s findiragel open-ended requirements do not
comport with precedent on reopening of administedyi final proceedings, and CP is concerned
that — rather than merely requiring that the tratisa described in 2007 be carried out — the
decision could be applied to require the rewriim@NSF’s favor of the 13-year old transaction
between CP and BNSF.

In the 2007 transaction, BNSF chose to transferepsinip of the Conveyed Lines to CP

1 Joint Petition for Exemptior§Soo Line R.R.—Acquis. & Operation Exemption—BN@BFAD
35068, filed July 16, 2007 (the “Joint Petition™dP”).

2 As defined most recently in the Reopening Decision
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and thereby extinguish its common carrier obligatito provide service as well as its
maintenance obligations on the then dilapidateeslinin return, BNSF received CP’s grant of
limited haulage rights lasting for 10 years. Thasethe fundamentals of the bargain that BNSF
struck, the shippers on the Conveyed Lines (inalgidNCA) strongly supported, and the Board
authorized. Now, more than 13 years later, the®bas taken the unprecedented step of
reopening an administratively final minor transantexemption proceeding. And the Board has
ordered CP and BNSF to negotiate and submit a gedphoat, in the Board’s view, fulfills the
findings in the 2007 Decisioha directive that leaves considerable room forpregation.
Accordingly, the path forward to a hopefully saistbry result for all stakeholders requires
reconsideration and, at a minimum, clarificatiorited Reopening Decision.

Reconsideration is also appropriate for the reasgpkined below and those in the
dissenting opinion of Board Member Fuchs (the “Big¥), which CP hereby adopts by
reference. Notably, the Reopening Decision diddudy consider the circumstances that existed
in 2007, when BNSF and CP jointly made the repragems on which the 2007 Decision was
based. Though the Reopening Decision calls fo{a®d@ BNSF) only to “fulfill the findings in
the 2007 Decision,” CP is concerned that BNSF oAN@ght seek to apply the Reopening
Decision to require CP to grant rights to BNSF fhattit (and thus NCA) in better position
than it was in when BNSF chose to walk away froelthe in 2007. Prior to 2007, BNSF was
solely responsible for maintaining the Conveyedekiand those lines were chronically under-
maintained and often out of service. In seekingxamption, BNSF asked the Board to relieve

it of its ownership rights and obligations incluglimaintenance by transferring those rights and

3 Soo Line R.R.—Acquis. & Operation Exemption—BNSF &y 35068 (STB served Sept. 7,
2007) (the “2007 Decision”).
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responsibilities to CP. While BNSF was eager szalintinue service entirely, CP was eager to
improve service to shippers like NCA and its predsors. As soon as it acquired sole
ownership of the Conveyed Lines, CP poured millimts upgrading their condition, enabling
far more reliable and efficient rail service. Fam reducing “rail competition,” the transaction
unlocked the full potential of efficient rail sece, fostering tremendous growth in NCA'’s
business. The transaction effectively increasedN@ail options from zero to one, and then
added ten years of BNSF haulage on top of thatarBymeasure, even without the improved
(but temporary) access to BNSF that was unlocketthéyaulage rights BNSF received in 2007,
competition for NCA traffic was not just presenasirepresented, but was enhanced.

Nonetheless, CP understands NCA'’s desire for coatiraccess to both BNSF and CP,

and new access for unit train traffic (which did eaist in 2007). Grain elevators directly
served by BNSF have single-line access to marketsei Pacific Northwest that CP only reaches
via joint-line service. BNSF's service to thosewators provides strong geographic competition
that benefits NCA in reaching the markets that @Res, but CP acknowledges that it carinot
itself get NCA'’s grain to BNSF-served destinations.

Accordingly, CP is prepared to take reasonablessiegnable NCA to have the option of

BNSF service. But the burden must also rest udd8mB which received the benefit of its
bargain when it walked away from the line in 20@7P is prepared to do the following to ensure
that NCA not only continues to enjoy better raitiops than it would have had absent the
transaction, but also retains the option of BNS¥ise:

» CP will continue hauling NCA’s manifest traffic rBNSF’s account by extending
the haulage agreement entered in 200CP has already extended the 2007 haulage
agreement with BNSF through 2023, and it will exté@rfurther for a reasonable
period if desired by NCA. While this would notwelthe capacity issues in Minot

that prevent the exchange of unit trains in Mimatthing prevents BNSF from using
its haulage rights to build unit trains from bloakscars at its yard in Minot or

CORE/2049518.0225/164905020.2 3
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elsewhere, or otherwise offering NCA unit trainesft Whether BNSF chooses to
compete directly for NCA'’s unit train traffic isub up to BNSF.

» CP is willing to grant BNSF haulage rights betwedCA's facilities and MP 47 on
the Lignite — Niobe lin€. Instead of exchanging haulage in Minot, CP is areg to
haul BNSF traffic, including unit trains (at thensa haulage fee as set forth in the
2007 agreement), to a point of exchange at MP #éyevCP’s branch from Lignite
ends and BNSF'’s branch from Niobe bediffhis arrangement (or similar other
operationally efficient arrangeméjtwhich would be consistent with representations
that BNSF made to NCA contemporaneous with NCAtsstauction of the loop
track® would require BNSF to fund the (potentially larg®yestments needed to
make its new rights operational. Such investmemtisde upgrades to the CP and
BNSF lines between Lignite and Niobe, which conradiIP 47 and have not seen
through train service for many years (which investis would be solely for BNSF's
benefit and therefore at BNSF sole expense as exdgnerovided for in the Haulage
Agreement). Additionally, as this arrangement wiozthange the fundamental terms
of the 2007 bargain, CP’s willingness to extendséheghts to BNSF is conditioned
on BNSF contributing (in proportion to its sharetafffic) to the investments CP
made on the Conveyed Lines between 2007 and tadayell as further investments
CP may make in the future. This option offers thekest handoff to BNSF of
haulage cars, which benefits NCA.

Either of these options would give NCA access BNSF option—assuming BNSF were

4 Combining car blocks into unit trains at BNSF'sg/an Minot would be akin to the co-loading
practice that BNSF previously allowed and which N@éws as akin to unit trainsSeePetition
of NCA to File Rebuttal to Reply of CP and PropoBebuttal (filed Feb. 21, 2019) (“NCA
Rebuttal”), V.S. Michelson § 14.

> CP and BNSF are engaged in ongoing confidenti@iudisions regarding a formal proposal as
required by the Reopening Decision. Although tle®pening Decision appears to require CP
and BNSF to present their agreement on steps todera level of service commensurate with
the 2007 representations, CP believes that iteuendl willingness to provide BNSF with the
rights summarized herein (conditioned on BNSF'®8tments to activate them) fully enables
BNSF to provide competitive service, and that Cihoa be held responsible were BNSF to
decline to accept and make use of those rights.

® The maps set forth at Appendix A compare currentitions (including CP’s proposal
regarding new BNSF haulage rights) with the sitwags it existed in 2007.

" CP is exploring other alternatives to Minot fockanging haulage traffic.

8n a March 12, 2014 letter to the Board, NCA's &=h Manager, Lynn Michelson wrote that,
“BNSF has stated that they would also like to sypipé New Facility [at Noonan] with 100 car
Shuttles along with continuing smaller 25-50 catews for our other facilities BNSF has said
that they could access the branch line that sphit@t Niobe and runs northwest towards Lignite
to deliver NCA’s BNSF rail cars.” NCA Rebuttal, \{.Blichelson, Ex. 3 (emphasis added).
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prepared to invest to activate it. And either option would put NCA in a vastly superior position

to that which it faced in 2007 had this transaction not been consummated—essentially without
reliable rail service from a single railroad given the dilapidated track conditions. To the extent
the Board’s Reopening Decision purports to impose any greater obligation on CP, CP
respectfully asks the Board to, at a minimum, reconsider that Decision, if not vacate it altogether.

I. BACKGROUND

As a matter of brief background, in 2007 BNSF and CP submitted their Joint Petition for
Exemption to allow BNSF to dispose of its interest in the Crosby-Lignite Line by conveying
ownership to CP. As BNSF wrote in contemporaneous correspondence, its goals were clear; it
wanted off of the line once and for all:

This will not be a lease, it will be a conveyance. We do not want Croshy-
Lignite back. We do not want to own it anymore, much less maintain it,

that’'s why we will explore our abandonment options if we cannot come to
some kind of accommodation here

CP Reply to NCA's Petition filed Feb. 4, 2019 (“CP Reply”), V.S. Hubbard at 3 (emphasis
added). BNSF even served CP with a notice of intent to abandon the Conveyedd.ines.

The Joint Petition explained that, through BNSF's sale of the Conveyed Lines to CP, its
right to operate on them would go away. BNSF's right to serve traffic would be provided by the
haulage agreement entered into with CP and filed with the Joint Petition. JP at 11. A key
rationale for the haulage arrangement was that the relatively small volumes of BNS¥(aaffic

average of between |l }} cars per week) could be “handled in existing DMVW-CPR

9 BNSF told CP that its existing traffic on the Coreeyines totaled approximately ||l
I cors per weekSeeCP Reply, V.S. Hubbard 6. According to NCA,
however, BNSF cars serving its Crosby and Noonan facilities between 2005 and 2007 were less
than {{ }} cars per weekSeePetition to Reopen,

V.S. Michelson at 15. In either case, the volumes were relatively small.
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trains” and therefore created greater operatioffigiency. Id. Another key rationale for the
haulage agreement was that it was a private, valyrtgreement that could be terminated after
an initial 10-year term without any further reqament for BNSF to seek discontinuance of its
service over the covered lines. As the Dissenemesl, the termination provision “was plain to
see in 2007,” and “the Board no doubt was and mrawhat haulage agreements often contain
time limits and can be terminated without priorrageapproval.” Reopening Decision at 11.

“Prior to the transaction, as the 2007 Decisiorespthe Joint Lin€ had a tendency to
flood, and BNSF had embargoed the line until needpdirs could be madeld. at 13 (citing
2007 Decision, slip op. at 4). “[T]he Joint Lin@svbeset by deteriorated track, dilapidated
grade crossings, damaged switches, and failedthiedine experienced frequent outages and
embargoes.id. (citing CP Reply, V.S. Hubbard 3-4). But immedignt@fter the Board approved
the transaction in 2007, CP rehabilitated the lihereby restoring consistent and reliable
service. Indeed, as noted by the Dissent, “[ajsalt of the transaction, the Joint Line was
rehabilitated, and—as NCA concedes—there weregmfgiant problems on the line for several
years.”ld. (citing CP Reply 7; NCA Pet. 7-8). “For more thadecade, the line has been
maintained at a higher standard than befdi.(citing CP Reply, V.S. Hubbard 6And as
might be expected following CP’s investment to teliate the Joint Line, volumes on the line
increased dramatically, eventually supporting NCiAlgestment in a loop track at Noonan.

This traffic growth highlighted the operationalfditilties associated with the haulage
rights BNSF had received in 2007. Under that agese CP must operate BNSF’s haulage
traffic over 73 miles of CP’s busy single-track miaie between Flaxton and Minot (one of CP’s

main arteries between the U.S. and Canada), ancettehange cars with BNSF at Minot, where

10 As defined most recently in the Reopening Decision
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facility constraintsi(e., CP’s small yard and the location of the connectrack between CP and
BNSF’s mainlines) limit the volume of traffic thean be handled, preclude unit trains, and entail
considerable congestion and disruption for botha@é&the city of Minot. These were among
the reasons that CP imposed volume and temporits lon BNSF’s Crosby/Lignite-Minot
haulage rights and described the haulage arrangem#e Joint Petition as applying to existing
BNSF traffic that could be accommodated on exis@ytrains.E.g., JP at 11. It is also among
the reasons that the Haulage Agreement expresdsdhat BNSF haulage is subject to CP
capacity in existing CP trains and that CP hagsigtd to refuse traffic that requires new train
starts or to require BNSF pay for new infrastruetiar add capacity to handle new traffic. JP, EXx.
G (Haulage Agreement), at 88 2.02 and 2.05. Amxlthie reason that in 2008, when BNSF’s
surging haulage volumes disrupted CP’s operatiadsta ability to serve its customers, CP
sought to impose reasonable volume limits on BNawgrutraffic.SeeReopening Decision at 14.

In 2014, seven years after the transaction, anditistanding CP confirming that
BNSF’s haulage rights would not permit BNSF to m@weCP to move on BNSF’s behalf) unit
trains from NCA'’s facility in Noonan, North DakotslCA invested in a new loop track facility.
Notably, BNSF supported NCA’s investment in a logek leading NCA to believe that BNSF
could provide unit train service notwithstanding tmdisputed capacity restrictions in Minot.
Indeed, BNSF told NCA that in order to avoid thesastraints, BNSF could insteaactess the
branch line that splits of at Niobe and runs noréisivtowards Lignite to deliver NCA’s BNSF
railcars.” NCA Rebuttal, V.S. Michelson, Ex. 3 (emphagisied).

Four years later and after CP had already extetioedhaulage agreement to 2023, in
December 2018, NCA filed its petition to reopenrevoke the 2007 exemption. The crux of

NCA'’s petition is the allegation that CP’s refusahkllow BNSF unit train service to its loop track

CORE/2049518.0225/164905020.2 7
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facility via haulage did not comply with the rairds’ “representations” in their 2007 Joint Petition
to preserve competition. Initially, the Board icatied that NCA’s petition was not the most
appropriate vehicle for seeking relief and urgedAN@ file for competitive access reliefSoo
Line R.R.—Acquis. & Operation Exemption—BNSFE Ry 35068, slip. op. at 4 (STB served Apr.
22, 2019). But NCA declined to avail itself of anfythe alterative avenues of relief suggested by
the Board, acknowledging that it could not sattbiy standards for such relicheeNCA'’s April

26, 2019 Response letter. Oral Argument befor@tierd followed on August 20, 2019.

On December 29, 2020, the Board served the Reop®mwnision. Although it (correctly)
left the exemption in place, CP and BNSF are reglio submit a proposal by March 1, 2021 that
in the Board’s view will “fulfill the findings infhe] 2007 Decision,” with the prospect of “further
action in a future decision, including imposing exvice order should it be found necessary,”
should the proposal not “adequately address thedBeompetitive concerns.id. at 6-7.

[l. THE STANDARDS FOR RECONSIDERATION ARE MET.

A party may ask the Board to reconsider “an erimard action” by submitting a petition
that demonstrates “material error” in the prior Bbaction or because “the prior action will be
affected materially because of new evidence orgbdmcircumstances.” 49 C.F.R. § 1115.3(a),
(b). Reconsideration is encouraged where a pailigues that the Board has erred, “as it is a
more expeditious and efficient means of achievimgections or adjustments than resort to the
federal courts in the first instanceTex. Mun. Power Agency v. Burlington N. & SanteRye
NOR 42056, slip op. at 2 (STB served Sept. 27, p0fidng Commonwealth of Pennsylvania v.
ICC, 590 F.2d 1187, 1194 (D.C. Cir. 1978)). As disegsbelow, and for reasons explained in
the Dissent which CP adopts herein, the Reopenewsidn contains material errors warranting
reconsideration, including to the extent that tle®@pening Decision compels CP to place BNSF
or NCA in a better position than either would h&een had the transaction not occurred.

CORE/2049518.0225/164905020.2 8
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V. THE MAJORITY DECISION MATERIALLY ERRED IN REOPENING THIS PROCEEDING AND
WouLD COMPOUND THAT ERROR IF APPLIED TO REQUIRE CP TO CREATE
CONDITIONS THAT WoULD NOT HAVE EXISTED ABSENT THE EXEMPT TRANSACTION.

Congress authorized the Board to reopen an adnatigly final proceeding based on
“material error, new evidence, or substantiallyrgded circumstances.” 49 U.S.C. 8§ 1322(c); 49
C.F.R. 8§ 1115.4. As aptly summarized in the Diss§in evaluating the alleged grounds for
reopening, the Board considers, among other ththgsime elapsed since the initial decision
and related issues of administrative finality, regoand detrimental reliance.” Reopening
Decision at 8 (citations omitted). “The allegedgnds—in this case, the substantially changed
circumstances—must be sufficient to lead the Boanthaterially alter its prior decisionld.

“The Board has explained that a transaction’s faito simply ‘live up to the expectations’ of
supporting parties does not constitute substaytiddnged circumstances, especially in an
exemption proceeding.fd. The presumption against reopening is particulsiigng where, as
here, the party seeking reopening delayed raisimgerns for years while CP proceeded to make
substantial investments in the Conveyed Lines basdts reasonable expectation that the
fundamental economic terms of the 2007 transaetiomd not be disturbet. Ind. Hi-Rail
Corp.—Lease & Operation Exemption—Norfolk & W. Rge Between Rochester & Argos,
Ind.—Exemption from 49 U.S.C. 10761, 10762, & 11EDINo. 32162, slip op. at 4-5 (STB

served Jan. 30, 1998).

11 | ikewise, CP regularly makes substantial longdivevestments elsewhere, including on its
mainline through Minot, intended to increase netwituidity and capacity. The value of those
investments to CP and all of its customers woulduiestantially diminished if CP were obligated
to take its mainline out of service for long stregs of time as would be required to effect a plajsic
exchange of unit trains or block of cars of sigrafit length with BNSF at Minot.
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A. No “Changed Circumstances” Could Support a Reopenig Untethered to the
Fundamental Scope of the Transaction and the Contexf the
Representations on Which the Exemption Was Based.

1. The Fundamentals of the Proposed TransactioincreasedAccess to
Effective Rail Transportation by Removing BNSF from the Line.

The Majority asserts that limitations on BNSF dhtigias set forth in the Haulage
Agreement are inconsistent with “broad represeamatimade by BNSF and CP in the 2007
proceeding. Reopening Decision at 5. AccordinthéoMajority, the Board therefore “could
properly have expected” that CP would allow BNSprtovide “a type of service that was not at
issue at the time of the transactiong’, unit train service.ld. at 6.

Although CP is prepared to enable BNSF to offet train service, it is not willing to do
SO in a manner that disregards the economic fundiaiseof the 2007 transaction—the benefits
of which BNSF and NCA have already received—at GBle expense. Nor is it willing to do
so in a way that hamstrings CP’s ability to fulii$ common carrier obligation to other
customers. Far from addressing “changed circumetghany such requirement would itself
impose a dramatic change in the fundamentals dfrémsaction and the reasonable expectations
of all stakeholders. It would read the represeamatCP made (alongside BNSF) entirely out of
context and ignore that the transaction (with dhaut the Haulage Agreement) actually
expanded NCA's rail options. That context is calici

* BNSF had ceased performing maintenance on the @eduanes, resulting in the
lines falling into a state of disrepair and frequembargoes.

* BNSF wanted to exit the Conveyed Lines entirelyl aould have considered
abandoning it but for the transaction.

» CP desired to make significant investments to imerthie condition of the Conveyed
Lines and support traffic growth, but needed toehawnership rights and
maintenance responsibilities to carry out that plan

* Notwithstanding that CP’s mainline was single-tetland busy, CP was willing to
bear the temporary burden of accommodating BN SH&ively small volumes of
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traffic in haulage service to Minot in light of thenitations on BNSF's rights (in
terms of volume of traffic and duration).

With this context in mind, there ought to have beerconfusion about how the proposed
transaction would preserve and expand shipperg€ssdo transportation. BNSF’'s ownership
was inhibiting the maintenance necessary for ethiroad to provide reliable rail service. The
legal effect of BNSF's conveyance to CP of itsiiagts in the line was also crystal clear. The
sale of a rall line by its very nature extinguishies seller’'s common carrier obligation to provide
rail service'? Thus, absent the acquisition of Board approveekempted trackage rights over
the line, BNSF would no longer be a rail carriewsey the line under Board jurisdiction.

This fundamental feature of the transaction seenmve gotten lost in the debate about
whether the haulage agreement gives BNSF sufficights to live up to the representations
BNSF and CP made in 2007. Those representationsrdg be understood against the backdrop
that BNSF was going to hawe rights at all to serve traffiexcept those which the haulage
agreement provided. But that did not mean thapshs’ access to rail transportation would be
diminished. To the contrary, it would be expant@dugh CP’s investments to upgrade
service—increasing the good rail options from zerone, and then expanded again (but only
for 10 years) with the option to have BNSF manitesffic moved in haulage service on CP’s
manifest trains.

2. The 2007 Haulage Agreement Was a Net Expansion ihd Rail Service

Options Available Pre-Transaction and Could Not Hae Given BNSF
Any Long-Term Rights.

The Board asserts that, in restricting BNSF haularjemes based on capacity, CP is

12 See, e.g., State of Wisconsin Dep't of Transp.ti®etior Declaratory Order FD No. 34181,
slip. op. at 2 (STB served Aug. 1, 2002) (“In tiapital sale of a non-abandoned rail line, the new
owner is presumed to succeed the former ownersanamg the obligation to ensure that freight
rail service continues over the line.”).

CORE/2049518.0225/164905020.2 11
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taking an “exceedingly narrow application of theuldge Agreement.” Reopening Decision at

5. This perspective again ignores the fundamenofalse transaction. BNSF was departing the
line, relinquishing ownership along with the comnuanrier obligations that go with it. It was
receiving back only haulage rights, which by theture are well understood as not entailing any
underlying obligation to continue operations o to shipper demands for serviéeAs a
matter of the Board'’s jurisprudence, then, it wagaaent to all concerned that CP would be the
only carrier with long term rights or obligatiorsgerve shippers.

Given that CP was spending money to acquire tlee &nd then spending more to
upgrade the line to stimulate growth in shipper dedj it should not be surprising that CP did
not grant BNSF rights of any kind that would impgsepetual burdens on CP’s own operations
(in Minot or along the Flaxton-Minot portion of itsucial mainline artery carrying domestic and
international traffic) or give BNSF a windfall bylawing it to benefit from CP’s investments in
the Conveyed Lines’ condition without making anydution, either on the lines themselves
or to BNSF’s own connecting lines. The limitatianghe Haulage Agreement were merely the
expression of the common sense fundamentals afrttierlying transaction.

The express terms of the Haulage Agreement wetieatrio understanding BNSF's
ability to provide service. That Agreement waseadpedly referenced in, and filed with, the Joint
Petition and available for all to see—and CP’s ganfance of the Haulage Agreement has

actually exceeded the terms it agreed to in 200% Haulage Agreement provides that BNSF's

13 As indicated in the Joint Petition, haulage agrestsiare not generally subject to STB
regulation. JP at 4 n. 5. Rather, “such arrangésreme entirely voluntary on the part of the
carriers and no regulatory rights and respongssliare created that would require the carriers to
keep the arrangement in placéel. & Hudson Ry. Co., Inc.—Discontinuance of Teak

Rights Exemption—In Susquehanna Cnty, RB.156 (Sub-No. 25X), slip op. at 11 (STB
served Jan. 19, 2005).
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traffic would be handled in “existing” CP train s&e, Haulage Agreement at § 2.01, and
“subject to CPR’s existing available train capacityd. at 8 2.04. It expressly gives CP
discretion to refuse BNSF Haulage Cars in excesiseoéxisting train service capacity, limit
such traffic, and/or require BNSF to pay for neWastructure to accommodate such traffid.

at 8 2.05 (requiring BNSF to pay for new infrasture that “CPR determines, in its sole
judgment reasonably exercised (having regard to’€8&n present and future requirements and
CPR’s required reserve capacity) ... are necessagdommodate the operation of additional
trains to solely handle BNSF Haulage Cars”). TI@&R's interpretation to restrict large blocks
of cars and unit trains moving in haulage basedapacity constraints is nothing more than the
application of the plain language of the Haulagee&gnent. Notably, BNSF has never invoked
the Haulage Agreement’s dispute resolution prowsim challenge CP’s interpretation.

And the 2007 Joint Petition representations abdwtights BNSF would have under the
Haulage Agreement comported with the agreememtsdtions. They emphasized the small
volumes ofexistingBNSF traffic that would be moved “pursuant to theuthge Agreement ...
in existing DMVW-CPR train® and from Minot.” JP at 11 (emphasis added)e J&int
Petition also explained that NCA would only “ret@mpresentaccess to BNS#a ... the
Haulage Operatiori that “customers will be able to ship their pratias they have previously
and that “there will be nmaterial change in the level or nature of servide.’at 7, 13-14
(emphasis added). Even NCA expressed its undelistathat haulage was foeXistingBNSF
traffic.” 1d., Ex. 5-NCA Letter of Support (CP “will handéxistingBNSF traffic through a
haulage agreement.”) (emphasis added). Thus, vdaehin context, the representations on
which the Board’s decision relies specifically empassed traffic or service that was “existing”

or “present” in 2007i.e., it did not encompass unit train traffic—a seevibat did not then exist
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on the line from a facility that also did not thexast. Nor is there any dispute that the

limitations on BNSF’s haulage rights were motivabgdvery real capacity and operational
issues.See, e.gReopening Decision at 2-3, 10-11, 14; Aug. 20, 2018l Arg. Tr. at 72-73,
84-86, 110-11, 171, 180; CP Reply, V.S. Hubbaré-at CP has limited capacity in and around
Minot such that interchanging,or more properly exchanging, large blocks of BNfBElage

traffic there causes significant disruption to CRainline operations and unduly interferes with
CP’s ability to meet its common carrier obligatiomther customers in and around Minot and
beyond, and would also raise safety concetds® These capacity issues make handling 100-
plus car unit trains in haulage entirely impradticAs the Dissent notes, the Reopening Decision
does not address these operational and physidgdtioms. SeeReopening Decision at 10-11.

B. The Transaction Would Have Been Exempted (or Approed) in 2007 without
Any Need for Expansion in BNSF Rights.

As explained in the 2007 Decision, “the Board mexsampt a transaction or service from
regulation when . . . (1) regulation is not necesta carry out the rail transportation policy of

49 U.S.C. 10101; and (2) either (a) the transaatioservice is of limited scope, or (b) regulation

¥ “Interchange” as used herein refers to the physixehange of BNSF haulage traffic.

15 As shown on the map appended hereto as AppenddPBolding track capacity in Minot is
limited to two tracks that can accommodate up tec&@8@ each and are used to serve multiple
customers. If CP receives more than the availabtk capacity for interchange with BNSF,
those cars must sit on CP’s mainline until they lsarnterchanged. To interchange cars from
NCA, CP must sit on its mainline east of the BN®klnle mainline and wait for BNSF, which
controls the diamond, to authorize CP to crossceatross, the train must again sit on CP’s
single mainline in downtown Minot for a window froBNSF to shove, or if there is distributed
power, pull back on to BNSF’'s mainline. A crew nEmmust make his/her way (over a mile
and a half in the case of a unit train) to the bevo#t for the move on to BNSF’s line. Based on
CP’s experience, it could take anywhere from arr b@@our hours to complete the move on to
the BNSF mainline. During this time, the trainMalock as many as six downtown grade
crossings and CP’s mainline operations. Shovitrgia also raises heightened safety concerns.
Once authority is received and the move complatelCP crew member must then walk to the
front of the train before the train can pull forddo BNSF's yard.See, e.gAug. 20, 2019 Oral
Arg. Tr. at 72-73, 84-86, 171, 180.
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is not needed to protect shippers from the abuseanket power.” 2007 Decision at 3.

In evaluating whether these standards are meBdhed must consider the same context
that underlay the scope of the representations a@NSF and CP in 2007. Prior to the
transaction, BNSF had ceased maintaining the Caaveines and was in the process of exiting
the lines altogether. Track conditions were abysmith lengthy embargoes occurring with
regularity; intra-modal competition was, to be gews, negligible and was likely to disappear
altogether; and consequently rail service was suaffe The misalignment of maintenance
responsibility for the line with the primary opeyatreated an untenable situation. The sale of
BNSF’s ownership interest to CP would allow CPdbabilitate the line and restore rail service
to acceptable levels, at a minimum. It would a@llow BNSF to eliminate redundant service
and cease maintaining and operating over a patakel Moreover, the Haulage Agreement
introduced competition for two previously sole-shcustomers on the line and preserved, at
least for the next ten years, BNSF's ability toveetihe other two customers on the line.
Knowing that CP would impose restrictions on BN®fumes, or might even terminate the
Haulage Agreement after the initial term, doesamatnge the fact that the proposed transaction
clearly met the standard for proceeding under amgxion.

The Board of course now has the further benefiéabfial experience since 2007, which
shows that the transaction in fact generated trdo@npublic benefits. It supported CP’s
millions of dollars in investments. It supporteemendous growth in online traffic, as CP was
able to provide reliable service and competititesageeCP Reply, V.S. Wittebrood at 1-2),

reflecting, among other things, intense geographinpetition from nearby BNSF elevatdfs.

16 The Board has repeatedly emphasized the impadénbf geographic competition in grain
transportation marketsSeeUnion Pac, Corp., Union Pac. R.R. & Missouri PacRR—
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CP’s investment supported NCA’s investment in gploack.

And, with CP’s continued commitment to offer opsoior BNSF service (including unit
train service under conditions noted above), CRicoes to support vibrant head-to-head ralil
competition, if BNSF chooses to make its own inwesits to activate that competitidh.

Viewed through this lens, no “changed circumstahcesld affect the conclusion in
2007 that regulation of the transaction was noessary to carry out the rail transportation
policy of 49 U.S.C. 10101. Nor could “changed gimstances” provide a basis for altering any
of the Board'’s findings that the proposed transecpromoted the rail transportation policy.

Both of the other prongs of the exemption standaedamply satisfied. The sale of
approximately 45 miles of rural branch lines wasadly of limited scopeSee, e.gind. R.R.
Co.—Acquis. & Operation—Ill. Cent. R.R. C6.1.C.C.2d 1004, 1011 (1990) (finding
acquisition and operation of rural rail lines 9tBes in length to be of limited scope). As to
abuse of market power, then as now, the Board el&fimarket power as the ability of a carrier
profitably to increase rates above competitive I[eee to reduce the quality of service for a
significant period of time without losing traffio tompeting carriers or other sources.” JP at 10

(citing CSXCorp.—Control-Am. Comm. Line2 I.C.C. 2d 490, 515 (1984)). The transaction

Control—Chicago & North Western Transp. Co. & Clyoa& North Western RyFD No.

32133, 1995 WL 141757 at *59 (I.C.C. served Marl995) (source competition is effective
“[b]ecause grain grown on the farm must necesshslyrucked somewhere, and because grain
grown in lowa competes with grain grown elsewhéal{ in the United States and throughout

the world)”). BNSF recently submitted evidencetlba continued existence of strong

geographic competition in these markefee Comments of BNSF Ry Co., Review of Commaodity,
Boxcar and TOFC/COFC Exemptiori3pcket No. EP 704 (Sub No. 1), at 9 (filed Jan.Z®1)
citing Verified Statement of John H. Miller attached tqgpRreComments of BNSF Ry Co. at 5-

10, Market Dominance Streamlined Approa€lgcket No. EP 756 (filed Jan. 10, 2020).

17 Even under the manifest haulage CP agreed toG#, BNSF has at times received a majority

of NCA'’s traffic. In 2010, {{ | I | of the combined Noonan and

Crosby traffic moved in haulage&seePetition to Reopen, V.S. Michelson at 7-8.
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gives neither CP nor BNSF such market power. Aithothe Haulage Agreement gives BNSF
the ability to compete directly with CP notwithstimg capacity restrictions, CP and BNSF also
compete indirectly for NCA's traffic. Because agitural commodities originating and
terminating on the line are trucked to and fromdleators, they can easily divert to BNSF-
served elevators in the arfaThus, CP must remain competitive on rates andcssr or lose

the NCA's traffic to other nearby elevators (notention BNSF’s existing haulage optidfl).

C. Any Expansion in BNSF Rights Would Be Inequitablen Light of the
Investments Made by CP in Reliance on the Effectiveess of the Exemption.

In evaluating a request for reopening, the Boardtralso consider the time elapsed since
the initial decision and related equitable consitlens of administrative finality, repose, and
detrimental relianceSee Ind. Hi-Rail Corp.FD 32162, slip op. at 5. But, as explained &y th
Dissent, “the Decision does not address the tirapseld since the initial decision or CP’s
reliance on the 2007 Decision to invest in the joresly deteriorated Joint Line.” Reopening
Decision at 13. The failure to address the tinapstd and CP’s argument of laches is
particularly troubling in an exemption proceedirgjitd'pertains to a transaction that cannot
readily be undone.Ihd. Hi-Rail Corp, FD 32162, slip op. at 4. Here more tHahyearshas
passed since the Board granted the exemption.Bdhed has repeatedly identified a time period
significantly shorter than 13 years as constitutirgubstantial burden for reopenirgee, e.g.,
Union Pac. R.R.—Aba. Exemption—in Rio Grande & k4h€ntys., Cola. AB 33 (Sub No.
132X), slip op. at 3 (STB served May 3, 2005) (exghg that “concerns for administrative

finality, repose, and detrimental reliance strorggyinsel against reopening” a proceeding five

18 Seenote 16,supra

19 See e.g.July 24, 2020 Letter from CP to the Board discugp€# actions to compete for NCA
traffic on service and rates.
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years after OFA transaction was consummaig€djpadian Pac. Ltd.—Purchase & Trackage
Rights—Del. & Hudson RyED 31700, slip op. at 4 (STB served March 2, 2§@écided on
remand after the initial decision was vacated bg.[Circuit, Canadian Pacific Ry. v. STR97
F.3d 1165 (1999)) (“For [the Board] to reopen acgexding long after the time permitted for
administrative reconsideration, we must be presewith a situation so compelling that the
normal interests of reliance and repose (whichramly militate against revisiting prior actions)
are overcome.”). As the Dissent correctly poinig the Majority “cites no supporting
precedent, let alone any precedent showing a siameunt of time elapsed prior to reopening.”
Reopening Decision at 13.

The Majority also overlooks the fact that CP maidaiicant investments to improve the
line in reliance on its understanding of the ecoidomdamentals of the transaction. As
explained above, prior to the transaction, thetldame was in a dilapidated state, had a tendency
to flood, and was often embargoed. But “[a]s altes the transaction, the Joint Line was
rehabilitated, and—as NCA concedes—there weregnfgiant problems on the line for several
years.”ld. (citing CP Reply 7; NCA Pet. 7-8). CP made theserovements because it relied
on the finality of approved exemptions. If a tract®n from 13 years ago can be reopened on
such insufficient grounds as those here, no ralliegoing to have any comfort in the finality of
decisions and will be hesitant to make significamestments in long-lived assets. Rather, they
will be concerned that the Board will later “fundamtally alter” a railroad’s understanding of its
rights under an approved transaction, to the detrtrof the railroad See idat 14.

D. Were It to Compel an Expansion of the Rail OptionsAvailable Pre-

Transaction, the Majority Decision Would Underminethe Rail
Transportation Policy.

Under 49 U.S.C. § 10502(d), in order to revokeamgption and impose regulations, the
Board must make a finding that regulation is nemgst carry out the RTP. This same standard
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applies to reopening. “Specifically, the Board mayoke an exemption, to the extent it
specifies, when it finds that application in wholein part of a provision of title 49, subtitle 1V,
part A is necessary to carry out the RTP at 49@).8.10101.” Reopening Decision at 15 n. 28.
“In justifying a revocation, a petitioner must méstburden by articulating reasonable, specific
concerns under the revocation criterigl” (citing Portland & W. R.R.—Lease & Operation
Exemption—Lines of Burlington N. R.RD 32766, slip op. at 5 (STB served Oct. 15, }P97
But although such findings are required both tdifppgmposing a new requiremeng.g, that CP
and BNSF submit a proposal), and to further Boateba if no proposal is submitted or the
proposal proves unsatisfactory, the Majority contglleignores this statutory requirement. And,
in fact, the Board’s action undermines the RTP.

Were the Reopening Decision to compel CP to put BR®&d NCA) in a better position
than they would have been had the transactione®r bonsummated, it would represent a major
shift in Board policy without any legal basis. éarrectly observed by the Dissent, the
Reopening Decision would “represent[] a clear shifpolicy by the majority to further promote
competition in individual transactions.” Reopenlgcision at 12. This is troubling because
generally an agency may not apply a change inypaliindividual proceedings, and certainly
not through reopening administratively final desrs—indeed, “the Board does not reopen final
decisions merely because it might handle or datidm differently today.1d. (citing Canadian
Pac. Ltd FD 31700, slip op. at 8owen v. Georgetown Univ. Hosg88 U.S. 204 (1988)). Nor
may the Board use its conditioning authority toradd pre-existing conditions:

the harm caused by the transaction must be disshgd from pre-existing
disadvantages that other railroads, shippers, mnamities may have been
experiencing . .i.e., pre-existing disadvantages that will neithecaesed
nor exacerbated by the transaction. Furthermbeeharm must be to

competition, not to a particular competitor. TheaBd’s conditioning
power is thus used to preserve competitive optjoosto expand them).
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Norfolk S. Ry.—Acquis. & Operation—Certain Raildsrof the Del. & Hudson RyD 35873,
slip op. at 22-23 (STB served May 15, 2015) (irkéoitations omitted).

Further, as detailed in the 2007 Decision, the 8saxemption process, as it did here,
promotes the RTP. Specifically, in this proceedthg, Board found that,

an exemption will promote that policy by minimizitige need for Federal

regulatory control over the proposed transactién4S.C. 10101(2)], promoting

a safe and efficient rail transportation system(#48.C. 10101(3)], fostering

sound economic conditions in transportation [49.0.30101(5)], reducing

regulatory barriers to entry into and exit from thé industry [49 U.S.C.

10101(7)], encouraging efficient management ofweais [49 U.S.C. 10101(9)],

and promoting energy conservation [49 U.S.C. 10141( Other aspects of the

rail transportation policy are not adversely aféelt
2007 Decision at 4. Through the use of exempticmbpads have been able to sell lines to
other carriers who are better positioned to oweraie, and invest in the lines conveyed, as was
the case with the 2007 transaction. But the exempirocess depends on administrative finality;
otherwise a railroad is unlikely to make subsequmrdstments if years later a transaction can be
undone or subjected to new and unexpected conslition
V. CONCLUSION

For the reasons stated above, the Board shouldevéiea Reopening Decision and deny

NCA'’s Petition, or in the alternative, revise thedRening Decision to make clear that the Board

is not requiring that CP and BNSF alter the fundatieleeconomics of the transaction.
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CONDITIONS POST 2007 E——
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- CP Lines
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