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BEFORE THE  

SURFACE TRANSPORTATION BOARD 

_______________________ 

STB DOCKET NO. FD 36426 

_____________________ 

MOTION TO DISMISS PETITION FOR DECLARATORY ORDER 

______________________ 

 

 

 
 Tri-City Railroad Company, LLC (“TCRY”) hereby requests the Board dismiss the Port 

of Benton Washington’s (“Port”) Petition for Declaratory Order.  The request is based on two 

reasons:  1) The Port is requesting the Board interpret its lease with TCRY and 2) The Port has 

no basis to be seeking this declaratory order.   

 

BACKGROUND 

___________ 
 TCRY leases its line from the Port.1  The Port received the line from the Department of 

Energy (“DOE”) in 1998.2 The line is approximately 17 miles, with one way in and one way out, 

meaning that all freight either terminates or originates in Richland, WA.  

 
1 TCRY entered into the current lease with the Port in 2002 (Appendix 1). TCRY’s predecessor in interest, Livingston 
Rebuild Center (“LRC”) had a contract for maintenance and operation of the line with the Port that was entered 
into in 1998 attached as Appendix 2.  That agreement was assigned to TCRY in 1999 (Appendix 3). TCRY was 
granted its common carrier exemption from the Board in 2000 (Appendix 4).  
2 The Indenture between the Port and the DOE contained the provisions of the transfer of 768 acres of land, 26 
buildings and approximately 17 miles of railroad track (Appendix 5). 
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 The Burlington Northern Santa Fe Railroad (“BNSF”) and the Union Pacific Railroad 

(“UP”) have operating rights over the line as a result of a 1947 and subsequent agreements 

between their predecessors and the Atomic Energy Council (“AEC”) the predecessor to the 

DOE.  The agreement provided rent free access to a portion of the line during its useful life that 

the DOE owned in exchange for the predecessors of the BNSF and the UP paying for the 

construction of 5.4 miles of rail line to connect to the existing AEC railroad line (Appendix 37).   

 In 1998 there were approximately 800 annual carloads of traffic that traversed the Port 

owned rail line.  Today there are over 10,000 annual carloads of traffic that traverse the Port 

owned line that is leased to TCRY.  TCRY was and has been instrumental in that growth of 

traffic, so much so that in 2009 the BNSF chose to sue TCRY so that it could serve the 

customers that TCRY developed directly.   

 The Port would like the Board to believe that the BNSF sued TCRY because TCRY 

sought to impose additional trackage rights fees for maintenance of the leased lines (Port’s 

Petition footnote 2), but in reality, BNSF wanted to cut TCRY out of the picture and not pay it 

for its interchange services (Appendix 36).   

 The Port supported BNSF’s direct service over its line contrary to TCRY’s objection 

which was a reversal of the position that it took with the UP in 20003 when it directed TCRY to 

cancel UP’s operating rights.   

 
3 The Port directed TCRY to cancel the UP’s operating rights over the tracks for their refusal to pay for their usage 
(Appendix 6).    
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 The Port’s reversal of position came as a result of a land dispute between TCRY and the 

Port and its desire to play nice with the BNSF so that it could purchase land from it located in 

Prosser, WA (Appendix 7). 

 The BNSF was granted the relief it sought in 2009 (Appendix 8) and began direct 

operations over the line.  The UP continued its interchange operations with TCRY until late 

2017.   

 Through an affiliate company of TCRY, 10 North Washington Avenue, LLC (“10 

NWA”), purchased land from the City of Richland (“City”) in 2008 and built a loop track and 

grain unloading facility in the City of Richland’s Industrial Park (Appendix 9).   

 The UP spent $8,000,000 of unbudgeted money in 2008 in order to upgrade their Kalan 

Industrial lead (the track that connects to the TCRY line) in order to handle the unit train traffic 

that was anticipated as a result of the 10 NWA unloading facility.  

 The predecessor to the BNSF was granted trackage rights over the Kalan Lead by the 

predecessor to the UP as part of the agreement with the AEC to connect to the AEC trackage 

(Appendix 37).  The BNSF continues to use the UP’s Kalan Lead to access the TCRY line.  

 In 2001, TCRY entered into a Temporary Service Agreement with the City of Richland 

(Appendix 10).  The City canceled that Agreement in an attempt to strong arm TCRY into 

granting them an easement through TCRY’s interchange at Richland Junction (Appendix 11).   

 The City paid UP 2.1 million dollars to relocate its interchange from Richland Junction in 

2011(Appendix 12).  The UP named TCRY as its agent along the City owned Railroad called the 

Horn Rapids Rail Spur (Appendix 13).   
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 In 2017 the City threatened litigation against the UP if it didn’t get TCRY to consent to 

an easement through Richland Junction (Appendix 14).   

 TCRY had sought Board protection of its interests at Richland Junction, which the Board 

granted (Appendix 15).   

 The UP subsequently relented to the City’s threats and canceled TCRY as its agent along 

the City of Richland Railroad and also canceled its Commercial Marketing Agreement it had 

with TCRY (Appendix 16).   

 During this time period the Port hired the same railroad consultant and railroad attorney 

as the City of Richland in order to “rid itself” of TCRY (Appendix 17).   

 TCRY filed suit in the Eastern District of Washington4, which is currently on appeal5.  

The Federal Court dismissed the State Court claims contained in the suit which have been refiled 

by TCRY in Superior Court6.   

 The Port of Benton filed for and was granted its Petition for Adverse Discontinuance 

against TCRY, with the caveat that TCRY still has Board authority to operate as long as it has a 

lease, for the Board does not wade into contract interpretation (Appendix 18). 

 The Port would like the Board to believe that TCRY is some type of mischievous 

malcontent, only interested in stirring up trouble, but nothing could be further from the truth.  

TCRY is a small, family owned business that has been fighting to realize the fruits of its labor 

since 2000.  They are akin to the Little Red Hen.  They did the work in order to bake the bread, 

 
4 Peterson et al v. Port of Benton Co., CV-17-191 (E.D. Wash. 2017).  
5 Peterson ex rel. U.S. v. Port of Benton Co., No. 20-35004 (9th Cir. 2020).  
 
6 Tri-City R.R. Co., LLC v. Port of Benton, Superior Ct., Benton County, WA, No. 20-2-00649-03. 
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by creating a successful railroad, now the City of Richland, the Port of Benton, the BNSF and the 

UP are eating it.   

 The City of Richland has spent hundreds of thousands of taxpayer dollars in order to 

harm TCRY.  The Port of Benton has spent over a million dollars of taxpayer money to harm 

TCRY.  The BNSF and the UP have had no regard to partnership or relationship that had been 

built up over the years.  But to everyone’s surprise, TCRY is still in business and is petitioning 

the Board to dismiss the Port’s latest attempt to harm TCRY.    

 

ARGUMENT  

__________ 

 

I. The Port’s request for Declaratory Order is a veiled attempt to have the Board 

interpret TCRY’s Lease with the Port. 

 As the Board has stated previous, the Board does not interpret private contracts nor 

enforce them.7  In order for the Board to grant the relief requested by the Port, it would have to 

do just that.  The Board is particular when deciding an issue, taking into account the facts and 

circumstances surrounding each issue.  Here the Port is asking the Board to determine if a “rail 

carrier such as TCRY have the authority to assess the charges set forth in Supplement 1 against 

entities that are not rail customers or shippers served by TCRY?”   

 
7 Port of Benton County, Wash.-Adverse Discontinuance of Rail Service- Tri-City Railroad Company, LLC, AB 1270 
(served Oct. 31, 2019) slip op. at 5. 



6 
 

 In order for the Board to answer the Port’s question it must first determine the facts and 

circumstances surrounding the issue, i.e. take into account TCRY’s lease with the Port and the 

underlying agreement, the Indenture.  It then must interpret them in order to determine if TCRY 

may assess charges to users of the railroad. 

 The Port attempts to confuse the Board as it relates to TCRY’s Miscellaneous Charges 

Tariff Supplement 1.  Supplement 1 was submitted to the Port for approval per the terms of the 

lease on August 29, 2018 (Appendix 19).   

 In order for the Port to review Supplement 1 the Port, just like in a previous tariff 

submittal, the Port demanded TCRY provide it with copies of five years of its tax returns and 

other associated maintenance expenditures (Appendix 20). Nowhere in TCRY’s lease does it 

require TCRY to provide the Port with copies of its tax returns or expense reports, let alone grant 

the Port any authority to review and approve TCRY tariffs other than “to insure compliance with 

the Port’s agreements with the United States.”8  

 On January 16, 2020, after nearly a year and a half of waiting, TCRY’s Supplement 1 

was approved by the Port (Appendix 21).  Supplement 1 contains a provision in Item 5 titled 

Railroad Maintenance Charge, which states: 

A track maintenance charge of Ninety-Five Dollars ($95.00) 

per car will be charged by TCRY on all cars that enter the 

TCRY railroad at RICHLAND CONNECTION in Kennewick, 

Washington. 

 
8 Found in section 7.1 of the TCRY/Port railroad lease 
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    In its approval letter the Port stated, “In light of the Court Order, the Port cautions TCRY 

that, while the Port approves the Proposed Tariff as reasonable, the Port believes TCRY would 

be in breach of the Lease and in violation of the Court Order were it to seek to impose the tariff 

on the BNSF or UP.” (Id.)   

 As a result of this response from the Port, TCRY sought to collect on the Railroad 

Maintenance Charge directly from the Port, for the Port has the ability to cancel the 1947 

agreement it has with the BNSF and the UP upon 6 month notice9.  Had the Port followed its 

own precedent set in 2000, when it directed TCRY to terminate UP’s rights under the 1947 

agreement TCRY would have been able to collect from the BNSF and the UP, but it did not 

(Appendix 6).  The Port has so far refused to pay (Appendix 22).   

 TCRY then looked to the users of the railroad which had been identified by the Port 

multiple times over the years, first in 201210 and later in 201711 to pay the Railroad Maintenance 

Charge.  The basis for the users of the railroad to pay for the maintenance service provided by 

TCRY is found in the Indenture, section XVIII, titled USE OF REAL PROPERTY AND 

RAILROAD, where it states:   

Grantee shall insert and enforce provisions requiring the party 

to: (i) furnish said service on a fair, equal and 

nondiscriminatory basis to all users thereof; and (ii) charge 

fair, reasonable, nondiscriminatory prices for each unit for 

service, provided, that the contractor may be allowed to make 

 
9 Article XV. of 1947 Agreement (Appendix 37).  
10 Port of Benton Rail Plan (Appendix 34). 
11 Port of Benton and City of Richland Rail Master Plan (Appendix 35). 
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reasonable and nondiscriminatory discounts, or other similar 

types of price reductions to volume purchasers. 

  

 TCRY has received direct feedback from users of the railroad to TCRY invoicing them 

for the service provided.  On July 7, 2020 CWCP responded to TCRY’s maintenance invoice 

stating in part, “As you are aware, CWCP has no contracts, agreements or working relationships 

of any kind with the TCRY” (Appendix 23).   

 On August 6, 2020 TCRY received an email from Henningsen Cold Storage, another user 

of the TCRY line which stated, “After speaking with our corporate office, I have been instructed 

to tell you that we do not have a contract with TCRY and will not be paying this invoice.  I also 

spoke with Diana Howard at the port of Benton and they did not approve this invoice” 

(Appendix 24).   

 Unlike the Port’s claim in their Petition that “TCRY did not provide a response to the 

complainants’ position that TCRY cannot legally assess charges upon non-TCRY customers” 

(Port’s Petition at 5-6) TCRY responded to the Port’s request on June 15, 2020, stating, “TCRY 

has a contractual right to impose tariffs” which the Port acknowledged by stating, “Thank you 

for your responses to the Port’s inquiries” (Appendix 25). 

 The Port is now asking the Board to determine whether or not, TCRY has a contractual 

right to impose the Port approved Railroad Maintenance Charge on users of the Port owned 

railroad in complete contravention to the Board’s stated position that it does not interpret nor 

enforce contracts.   



9 
 

 The Port also attempts to the confuse the issue by bringing before the Board TCRY’s 

proposed Supplement 5 to its Miscellaneous Charges Tariff, submitted to the Port for their 

approval on June 8, 2020.   

 The main purpose in proposing Supplement 5, was the need to develop additional 

revenue to adequately compensate TCRY for its service not only in the maintenance of the rail 

line, but also for its efforts in the ongoing management and operation of it.  

 The Port presents a false narrative in their Petition in regard to Supplement 5, by first 

selectively quoting from it.  TCRY clearly defines who a “Local Rail User” is that is subject to 

the Track Use Fee.  It is stated as “any entity, person, or business that ships and/or receives 

loads that traverse the TCRY trackage” (Appendix 26) and provides examples of such Local Rail 

Users as identified in the Port of Benton Rail Plan and the Port of Benton and City of Richland 

Rail Master Plan. (Id.)   

 The Port also attempts to have the Board believe that TCRY has somehow implemented 

Supplement 5 by quoting the sentence, “The Track Use Fee has been reviewed and approved by 

the Port of Benton to ensure its compliance with the Port of Benton’s agreements with the United 

States.”  (Port Petition at 6-7). 

 When TCRY submits its tariffs to the Port for approval, it submits them in the final form 

in which they are seeking approval.   

 It was important for TCRY to include the aforementioned sentence in its Supplement 5 

based upon previous inquiries sent to it by Local Rail Users such as DelHur Industries where 

they state “We would think that if the Port Of Benton has approved these charges that TCRY is 
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invoicing that we would have received a formal written direction concurring with Miscellaneous 

Track Maintenance charges.” (Appendix 27).  

 On June 24, 2020, TCRY further clarified to the Port its position as it related to its 

contractual right to set and charge tariffs:  

“TCRY is working within the framework provided by the railroad 

lease and subsequently the Indenture.  The railroad lease gives 

TCRY the right to establish tariffs and the Port the right to ensure 

their compliance with the Indenture.  A major tenet of the 

Indenture was for the Port or its agent, in this case TCRY, to be 

able to charge money for the use of the railroad in order to 

develop revenue, to offset the costs of the operation and 

maintenance of the railroad. 

TCRY’s position remains the same as I’ve previously stated, it has 

a contractual right to set tariffs and it knows of no legal authority 

that would prevent it from establishing and collecting on 

Supplement 5.  If the Port is able to locate that legal authority 

showing that Supplement 5 is somehow illegal or without basis, 

please share.” (Appendix 28). 

     

   The Port is attempting to have the Board determine TCRY’s contractual rights under its 

lease.   

 



11 
 

II. The Port has no basis to seek this Declaratory Order other than to Harm TCRY. 

   

 The Port correctly cites to 5 U.S.C. §554(e) and 49 U.S.C. §1321 which give the Board 

broad discretion to issue a declaratory order to terminate controversy or remove uncertainty.  

Part of that discretion allows the Board to not exercise its authority in issuing declaratory orders 

as it did in the Petition of Nebkota Railway, Inc. and West Plains Company for Declaratory 

Order STB Docket No. FD 35352, when it determined that there was no longer any controversy 

or uncertainty before the Board that would justify declaratory relief.  

 Here the Port is attempting to exploit the perceived controversy between TCRY and the 

users of the rail line that the Port created in an attempt to complete their systematic dismantling 

of TCRY12 utilizing the Board to do its bidding.  

 Why would the Port approve Supplement 1 if it did not intend TCRY to be able to collect 

on it?  That is the question the Board needs to ask itself when determining the Port’s true motives 

in seeking this Declaratory Order.   

 The answer that the Board should come up with is that the Port has done so in bad faith.  

The Port has done so in an attempt to make themselves look better in the eyes of the Federal 

Court.  The Port has done so, because it never thought TCRY would still be around to meet its 

contractual duties under lease as it has for the previous three years with hardly any railroad 

revenue.   

 
12 “The Southern Connection Options List” (Appendix 29) was created at the direction of the Port by Fletcher & 
Sippel and Tangent Rail Services.  The “Options Specific to the Port’s Relationship with TCRY” include “Identify a 
TCRY default under the terms of the 2002 Lease and, in accordance with the Lease terms, effect termination of 
TCRY’s leasehold interest.”  They also include “Terminate 2002 Lease Agreement without TCRY’s consent, and 
pursue corresponding involuntary termination of TCRY’s operating rights/obligations via adverse discontinuance at 
the STB.”   
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 The Surface Transportation Board was not created to be used as a tool by taxpayer 

funded organizations, such as the Port of Benton, to harm private enterprise.  The controversy 

that the Port seems to be so gallantly presenting to the Board, can and should be resolved by the 

Port, per the terms of the lease that it has with TCRY and the underlying Indenture which 

controls the property and railroad in which it conveyed.  The Port has the authority to tell the 

users of the railroad, just like the Indenture intended, that the users of the railroad need to pay the 

Railroad Maintenance Charge that was included in Supplement 1and approved by the Port.   

 The Port has sought Board assistance in continuing to bleed TCRY dry.  Forcing it to 

continue to pay insurmountable legal bills and depriving it of the sorely needed revenue in order 

to take care of the Port’s own asset.  The Port is so brazen in its disdain for TCRY that as it 

starves TCRY of revenue, it collects on State funded grants to rebuild the 1940’s railroad on the 

backs of TCRY’s reputation. 13 

 If the Port directed the users of the railroad to pay the Railroad Maintenance Charge, then 

they would, just as Mr. Martin with Lamb Weston asked the Port to “confirm that Miscellaneous 

Charges Tariff Supplement 1 Effective September 18, 2018 is still active and approved.” 

(Appendix 31)   

 In response to Mr. Martin’s inquiry to the Port, TCRY was requested to provide a 

response, which it did, stating:  

“Yes, Supplement 1 to the Miscellaneous Charges tariff is due and 
owing. 
 
We apologize for not notifying Lamb Weston earlier, but did not 
realize their year end was May 31. 

 
13 Port grant application (Appendix 30), in which it claims TCRY’s failure to meet a FRA Class 3 Track Standard which 
does not exist in the lease. 
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If they would like to make payment for the amounts owed June 1 to 
present we can resend them an invoice for that amount and we can 
work out a payment plan to deal with the amount they owe from 
January thru May.  This plan would not be difficult to implement 
from an accounting perspective and would not require them to "re-
open" the book.  They should contact me or Lisa directly to 
discuss.   
 
We value their commitment to the community and want to be able 
to continue to provide them a safe and serviceable railroad for 
their continued use.” (Id.) 

 

 In looking for direction on Supplement 1 from the Port, counsel for Preferred Freezer was 

told: “the Port did not intend any entity other than a servicing railroad would possibly be [sic] 

subject to the tariff at issue.  Accordingly, Preferred Freezer will not be paying this invoice.” 

(Appendix 32).  

 This explanation runs contrary to what the Port told TCRY when it approved Supplement 

1 on January 16, 2020. (Appendix 21)  When TCRY requested permission from the Port on 

March 17, 2020 to “impose the tariff on the BN and the UP” (Appendix 33) the Port declined to 

do so. 

 Per the terms of the lease, the Port has the self-prescribed duty to attempt to resolve 

disputes between any “user of the railroad”14 regarding “Tenant’s rates, tariffs or operations.” 

 “If the complaint involves matters which are within the purview of National Surface 

Transportation Board (NSTB), the Port will, to the extent applicable, utilize the rules of the 

NSTB to resolve the dispute.”15  To date TCRY has not been notified of the “rules of the NSTB” 

 
14 Section 7.2 of the railroad lease outlines the procedures the Port is supposed to follow in regard to complaints 
by users of the railroad concerning TCRY.   
15 Section 7.2.1 of the railroad lease. 
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the Port sought to follow in resolving the supposed complaints regarding TCRY’s Supplement 1 

that the Port approved as valid.   

 Section 7.2.2 goes on to state that:  

“If the Port is unable to resolve the complaint which is within the 

jurisdiction of the NSTB and which the NSTB will accept for 

resolution, the complaint shall be referred to the NSTB, if 

permitted by the terms and conditions of the Indenture and the 

Quit Claim Deed. [underlined for emphasis]” 

    Nowhere in the Indenture does it permit the Port of Benton to seek the assistance of the 

Board in determining the contents of the Indenture or what they mean, which is exactly what the 

Port is attempting to do.  As mentioned above, the Indenture was clear in that it provided that 

“users” of the railroad would pay for its use.16  The Port is now requesting the Board interpret 

provisions of the Indenture in direct contravention of Board stated precedent that the Board does 

not interpret contracts.  The only inference that can be drawn is that the Port continues to try and 

weaponize the Board in order to hurt TCRY.  The proper forum for the Port to resolve the 

contents of the Indenture and what they mean, would be in Washington State Court or possibly 

Federal Court, not in front of the Surface Transportation Board.         

 The Board cannot permit the Port’s Petition for Declaratory Order to be heard before the 

Board. 

CONCLUSION 

 
16 Section XVIII of the Indenture is titled USE OF REAL PROPERTY AND RAILROAD. 



15 
 

__________ 

 The Port of Benton has had a long standing goal of getting rid of TCRY.  TCRY can only 

speculate as to the ultimate reasons why, but there is no speculation as to the Port’s desire.  The 

Port was successful in getting the Board to approve their application for Adverse 

Discontinuance17 and they are now attempting to remove TCRY from its leasehold.18  TCRY 

continues to fight for its rights under the lease and its claims for breach of contract against the 

Port.19   TCRY implores the Board to not assist the Port in the further destruction of TCRY.  If 

anything the Board should assert its authority in the protection of the rail infrastructure that 

TCRY leases and issue a strongly worded opinion when it dismisses the Port’s Petition, 

cautioning the Port in regard to their actions in their attempted decimation of one of the nation’s 

shortline rail providers. 

 Based upon the foregoing reasons, TCRY respectfully requests that the Board dismiss the 

Port’s Petition for Declaratory Order. 

 

 

 

 

 

 
17  Appendix 18. 
18 Port of Benton v. Tri-City R.R. Co., LLC, Superior Ct., Benton County, WA, No. 20-2-01057-03. 
19 Tri-City R.R. Co., LLC v. Port of Benton, Superior Ct., Benton County, WA, No. 20-2-00649-03. 



16 
 

       Respectfully submitted, 

       /s/ Rydel V. Peterson 

 

       TRI-CITY RAILROAD COMPANY, LLC 

       RANDOLPH PETERSON, President 

       P.O. Box 6000 

       Kennewick, WA 99336 

        

       Respondent 

 

 

RYDEL PETERSON     THOMAS F. McFARLAND 

RVP Law, PLLC     THOMAS F. McFARLAND, P.C. 

17050 Scheffer Lane     208 South LaSalle Street, Suite 1666 

Frenchtown, MT 59834    Chicago, IL 60604-1228 

(406) 239-2500     (312) 236-0204 (office) 

rydel@rvplegal.com      mcfarland@aol.com 

 

 

       Attorneys for Respondent 

 

 

DATE FILED: October 8, 2020 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this date a copy of the foregoing document was served by email 
on the following persons: 

 

Eric M. Hocky 

ehocky@clarkhill.com 

Counsel for the Port of Benton 

 

Justin L. Marks 

jmarks@clarkhill.com 

Counsel for the Port of Benton 

 

David Billetdeaux 

david@portofbenton.com 

Port of Benton 

 

Jeremy M. Berman 

jmberman@up.com  

Counsel for Union Pacific Railroad Company 

 

Jill Rugema 

jill.rugema@bnsf.com  

Counsel for BNSF Railway Company, Inc. 

 

Bill Friend 

bill.friend@henningsen.com  

Henningsen Cold Storage 

 

Brad Sanders 
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Brad.Sanders@lambweston.com  

Lamb Weston 

 

Dennis Kyllo 

dennisk@cwcorn.com  

Central Washington Corn Processors 

 

Katy Conlan 

katyconlan@packagingcorp.com  

Packaging Corp of America 

 

 

John Doyle 

jdoyle@delhur.com  

DelHur Industries 

 

Edward Gottschalk 

egottschalk@preferredfreezer.com  

Preferred Freezer of Richland, LLC 

 

Mark B. Tuvim  

mtuvim@grsm.com  

Counsel for Preferred Freezer of Richland LLC 

 

Albert Nicholson 

ANicholson@lineagelogistics.com  

Lineage Logistics 
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          /s/ Rydel V. Peterson 

Dated: October 8, 2020       __________________ 
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RAILROAD LEASE 
Port of Benton-Tri-City Railroad Company 

PARTIES: 

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington. 
hereafter "Port". 

TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited 
liability company hereafter "Tenant". 

RECITALS: 

WHEREAS, the Port acquired the Southern Connection of the Hanford Railroad from the 
United States Department of Energy (hereafter "DOE") to prevent the closure of the railroad and 
to maintain railroad operations for economic development purposes. 

WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to 
generate revenues to pay the costs of operation and maintenance of the railroad. 

WHEREAS, the Port entered into an Operations and Maintenance Agreement with 
Livingston Rebuild Company dated October I, 1998 which has been assigned to the Tenant and 
this agreement requires the Port to pay certain expenses related to the railroad, including 
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the 
inspection, maintenance and replacement of the bridges and overpasses. 

WHEREAS, the Port has been required to pay for the replacement of a section of the 
railroad bridge which was destroyed by fire. 

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for 
the railroad maintenance building in the Port's Manufacturing Mall (formerly DOE's 1100 
Area), which Lease has been assigned to the Tenant. 

WHEREAS, the parties wish to transfer the costs associated with the operation of the 
railro~ including the insurance and the responsibility for the inspection and maintenance of the 
bridges and overpasses to the Tenant. 



WHEREAS, the Port has been required to respond to an inquiry by the Railroad 
Retirement Board concerning the Port's liability for pension payments as an railroad operator and 
the Port wants to avoid classification as a railroad operator. 

WHEREAS, the Port wishes to transfer the responsibility for rail operations and for 
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such 
activities; now therefore it is hereby agreed among the parties as follows: 

AGREEMENTS: 

1. LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions 
contained herein, the real and personal property known as the Port of Benton Railroad Southern 
Connection and the 1171 Building (hereafter the "Property"). The real property is described on 
Attachment 1. 

1.1 The Property consists of approximately 16 miles of railroad trackage and 
right of way extending from the Richland Connection in Kennewick, Washington to the Port of 
Benton's Manufacturing Mall in Richland, Washington, and generally bordered by Hom Rapids 
Road on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles, 
crossings and maintenance equipment. The equipment and fixtures are more particularly 
described on Attachment 2 to this Agreement. 

1.2 The Tenant has been operating the Port of Benton railroad and has 
occupied the 1171 Building since October, 1998 and is fully familiar with the Property and 
agrees to take the Property in its present condition, and subject to the restrictions contained in the 
Indenture between the United States of America and the Port, the amendments thereto, and the 
Quit Claim Deed from the United States of America, copies of which has been provided to the 
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The 
Tenant is relying upon its own inspections of the Property to determine whether to enter into this 
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or 
agents, except as specifically set forth in this Lease. 

1.3 The Port may acquire trackage rights to use additional railroad tracks 
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional 
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to 
add the track rights to this agreement, if permitted by the terms of any agreements with the 
United States and to the extent the terms of the agreement for trackage rights are acceptable to 
the Tenant. An agreement to add additional track to this agreement, may require the Tenant to 
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the 
Port may cancel any agreement with the United States for trackage rights without any further 
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the 
United States for trackage rights, the Tenant shall be free to negotiate with the United States for 
the trackage rights. 



1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to 
use the track north of Hom Rapids Road to the Energy Northwest Generating Station site, which 
the Port agrees to allow the Tenant to utilize under the terms of this Lease, provided that the 
Tenant maintains the track as herein required. DOE has proposed a Memorandum of Agreement 
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest 
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit 
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant 
complies with the tenns and conditions of the MOA and subject to the provisions of this Lease. 

2. TERM. This lease shall run for a period of ten years commencing on the 1st day 
of August, 2002 and terminating on the 31st day of March, 2012. 

2.1 The Tenant shall have the option to extend this Lease for two additional 
terms of ten years each after the expiration of the initial term and after the expiration of the first 
renewal tenn. 

2.2 The option to extend this Lease shall be deemed to have been exercised 
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least 
one hundred eighty (180) days prior to termination of the initial term or the expiration of the first 
renewal tenn. 

2.3 The Tenant may only exercise the right to extend the term of this Lease if 
the Tenant is not in material default in the performance of the terms of this Lease at the time the 
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2. 

2.4 In the event the Tenant elects not to exercise the Lease extension as provided 
in this Section.. then this Lease shall terminate and the Tenant shall have no further rights under 
the terms of the Lease. 

3. RENT. Tenant shall pay rent, in advance on the first day of each month during the 
term of this lease, in the following amounts: 

3.1 During the initial term of the lease, the parties have agreed that the monthly 
rental for the real property, railroad trackage, right of way and building more particularly 
described in Attachment I, shall be $2,000.00, plus the applicable leasehold tax as hereafter 
provided. 

3.2 In addition to the rent for the real property, the Tenant shall pay $2,000.00 
per month as rent for the railroad maintenance and operation equipment owned by the Port and 
more particularly described on Attachment 2. The Tenant shall be responsible for the payment of 
any sales tax which may be payable as a result of the lease of equipment. 

3.3 Rent payments shall be made payable to the Port of Benton and shall be 
paid at the Port offices at 3100 George Washington Way, Richland, Washington.. or at such other 
address as the Port shall direct in writing. 



3.4 In addition to the rent provided for herein, the Tenant shall pay the 
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute 
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of 
rent. The current leasehold tax rate is 12.84%. 

3.5 Commencing five (5) years from the commencement date of this lease, and 
on every anniversary thereafter, the minimum rent set forth in sections 3. I and 3 .2 shall be 
increased in order to reflect the proportionate increase, if any, occurring between the 
commencement date and such adjustment date in the cost of living as indicated by the Consumer 
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S. 
Department of Labor's Bureau of Labor Statistics (the "Index"). Such adjustment shall be 
accomplished by multiplying the numerator of which shall be the Index level as of the January 
preceding the date of adjustment, and the denominator of which shall be the Index level as of the 
January preceding the Lease commencement date. Any adjustment of rent shall become effective 
immediately. In no event shall the rent be less than that specified in sections 3.1 and 3.2. If the 
index is discontinued, Landlord shall substitute a similar index of consumer prices. 

3.6 Any rent payment not paid within ten days of the date upon which the 
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the 
rate of one and one-half percent of the late payment for each month or portion of month by which 
the payment is delayed. 

4. CONDITION OF PROPERTY. The Tenant shall take the Property in its present 
condition, without warranties or representations by the Port except as set forth in this Lease. The 
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and 
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the 
event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not 
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable 
through no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent 
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This 
provision shall not apply to the equipment that becomes inoperable due to the Tenant's failure to 
properly maintain the equipment. 

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW 
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of 
this Lease. 

6. TAXES AND ASSESSMENTS. Tenant shall pay all taxes assessed against the 
buildings and improvements owned by the Tenant and the other property of Tenant located upon 
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter 
levied against the Property, or a portion thereof, during the term of this Lease, including 
assessments coming due to any special purpose governmental district; provided, however, if the 
assessment is payable in installments, whether or not interest shall accrue on the unpaid 
installments, the Tenant may pay the assessments in installments as they become due, provided 



that the Tenant's obligation to pay the assessments levied during the term of the Lease. even 
though paid in installments, shall survive the termination or expiration of this Lease. 

6.1 Tenant may contest the legal validity or amount of any truces, assessments 
or charges which Tenant is responsible for under this Lease, and may institute such proceedings 
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant 
may withhold or defer payment or pay under protest but shall protect Port and the Property from 
any lien. Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments 
to any trucing authorities and for the purpose of contesting any truces, assessments or charges. 

7. USE. The Tenant shall use the Property for the operation and maintenance of 
railroad transportation facilities, for uses in conjunction with or reasonably connected to the 
permitted uses and for no other purposes except those approved in writing by the Port. 

7.1 The Tenant's use, operations, and maintenance of the tracks shall comply 
with the provisions of the Quit Claim Deed and Indenture from the United States of America 
through which the Port acquired title to the property. In addition, the Tenant shall comply with 
all laws, rules and regulations applicable to the Tenant's use, operation and maintenance of the 
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in 
light of the use of the railroad and shall be subject to the review and approval of the Port, to 
insure compliance with the Port's agreements with the United States. 

7.2 In the event the Department of Energy, or any user of the railroad files a 
complaint with the Port concerning the Tenant's rates, tariffs or operations, the Port will notify 
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with 
the Tenant and the complainant. 

7 .2.1 If the complaint involves matters which are within the purview of 
National Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the 
rules of the NSTB to resolve the dispute. 

7.2.2 If the Port is unable to resolve the complaint which is within the 
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be 
referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit 
Claim Deed. 

7 .2.3 Complaints which can not be referred to the NSTB, shall be 
resolved pursuant to the terms and conditions of this Lease. 

7.3 The Port acquired title to the Property by conveyances from the United 
States of America. The Tenant covenants that it will not use the Property in any manner which 
would subject the Property to forfeiture under the provisions of the above-described Indenture or 
quit claim deed. 

7.4 The Tenant shall not take any actions which will amend, modify, terminate 
or invalidate any existing contracts which the Port has with any other railroad carrier, without the 



Port's prior written consent. The Tenant shall continue to provide railroad access to areas 
currently served by the railroad unless the Port and Tenant mutually agree that such access is no 
longer practicable. 

8. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant .. 
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then 
existing thereon in good condition and repair, subject to reasonable wear and tear, and in 
accordance with all applicable covenants, laws, rules, ordinances, and regulations of 
governmental agencies applicable to the maintenance and operation of the railroad, provided, 
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls 
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in 
good working condition and repair, ordinary and usual wear and tear excepted. 

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and 
overpasses by certified personnel. The inspections will comply with the requirements of CFR 49 
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad. 
Tenant will promptly repair any conditions which require repair or replacement in order to 
comply with applicable rules and regulations. The obligation to maintain the railroad shall 
include the maintenance, repairs or replacements of the bridges, spans and overpasses and the 
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses. 
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and 
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the 
additional track in accordance with the terms and conditions of the agreement which the Port has 
entered into with DOE. 

8.2 Any repairs or maintenance which is necessary for safety or the protection of 
life and property shall be done as soon as possible. Tenant shall promptly report any such 
conditions to the Port. 

8.3 Tenant will provide for regular inspections and maintenance of the railroad 
crossings and the crossing signals by certified personnel. The inspections will comply with CFR 
49 and any applicable law and regulations. The crossings and crossing signals shall be 
maintained in at least their present condition. 

8.4 Tenant will provide all of the labor and materials necessary to maintain, 
repair or replace any of the railroad as required to meet the conditions of this contract. 

8.5 Tenant shall be responsible for the maintenance of the equipment during the 
term of this agreement and shall insure the equipment against loss or damage. Upon the· 
termination of this agreement or if Tenant determines that the equipment is no longer needed for 
maintenance of the railroad, Tenant shall return the equipment to the Port in its present condition, 
reasonable wear and tear excepted. 



8.6 In the event the equipment becomes unavailable for use due to obsolescence 
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under 
the terms of this agreement. 

8. 7 The equipment shall be used only for the maintenance and operation of the 
railroad and for no other purpose without the prior written consent of the Port and an use 
agreement which provides for payment for the use of the equipment. 

8.8 The Port shall retain title to the equipment and the Port may dispose of any of 
the equipment which is not needed for the maintenance of the railroad. 

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction 
or alteration of the improvements on the Property, except for interior improvements or non­
structural modifications is commenced and before any building materials have been delivered to 
the Property in connection with such construction, reconstruction or alteration by Tenant or under 
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's 
written waiver of the following condition or conditions: 

9.1 Tenant shall deliver to Port, for its approval, one set of preliminary 
construction plans and specifications prepared by an architect or engineer licensed to practice as 
such in the State of Washington including, but not limited to, preliminary grading utility 
connections, locations of ingress and egress to and from public thoroughfares, curbs, gutters, 
parkways, street lighting, designs and locations for outdoor signs, storage areas, and landscaping, 
all sufficient to enable Port to make an informed judgment about the design and quality of 
construction. All improvements shall be constructed within the exterior property lines of the 
Property provided that required work beyond the Property on utilities, access, and conditional use 
requirements will not violate this provision. Tenant shall permit Port to use the plans without 
payment for purposes relevant to and consistent with this Lease. 

9 .2 The Port shall examine the plans and specifications for the purpose of 
determining reasonable compliance with the terms and conditions of this Lease, the Protective 
Covenants and compatibility with the overall design and use. Approval will not be unreasonably 
withheld. Approval or disapproval shall be communicated to the Tenant, and disapproval shall 
be accompanied by specification in reasonable detail of the grounds for disapproval; provided 
that Port's failure to disapprove the initial construction plans within fourteen ( 14) days or 
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to 
be approval. 

9.3 Tenant shall prepare final working plans and specifications substantially 
conforming to preliminary plans previously approved by the Port, submit them to the appropriate 
governmental agencies for approval, and deliver to Port one complete set as approved by the 
governmental agencies. 

9.4 Tenant shall notify Port of its intention to commence the initial 
construction at least fourteen days before commencement of any such work or delivery of any 



materials. The notice shall specify the approximate location and nature of the intended 
improvements. During the course of construction, Port shall have the right to post and maintain 
on the Property any notices of non-responsibility provided for under the applicable law, and to 
inspect the Property at all reasonable times. 

9 .5 Except as specifically provided in this Lease, Port makes no covenant or 
warranties respecting the condition of the soil or subsoil or any other condition of the Property. 

9.6 Once work is begun, Tenant shall, with reasonable diligence, complete all 
construction of improvements. Construction required at the inception of the Lease shall be 
completed and ready for use within eighteen ( 18) months after commencement of construction. 
provided that the time for completion shall be extended for so long as the Tenant is prevented 
from completing the construction due to delays beyond the Tenant's control; but failure, 
regardless of cause, to commence construction within eighteen ( 18) months from the 
commencement date of the Lease shall, at Port's election exercised by thirty days written notice. 
terminate this Lease. All work shall be performed in a workmanlike manner, substantially 
comply with the plans and specifications required by this Lease, and comply with all applicable 
governmental permits, laws, ordinances, and regulations. 

9.7 Tenant shall pay the cost and expense of all Tenant's improvements 
constructed on the Property. Tenant shall not permit any mechanic's, or construction liens to 
attach to the Property. Tenant shall not permit any mechanics', materialmen's, contractors' or 
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be 
enforced against the Property, however it may arise. Tenant may withhold payment of any claim 
in connection with a good faith dispute over the obligation to pay, so long as Port's Property 
interests are not jeopardized. Tenant shall defend and indemnify Port against all liability and loss 
of any type arising out of the construction of improvements on the Property by Tenant. Unless 
caused by the Port, its agents, contractors, and invitees, Tenant shall reimburse Port for all sums 
paid according to this paragraph, together with the Port's reasonable attorneys' fees and costs plus 
interest on those sums at the legal rate. 

9 .8 On completion of the construction of any improvements, additions or 
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or material 
changes in plans or specifications made during the course of the work and shall at that time 
supply Port with drawings accurately reflecting all such changes. Changes which are non­
structural or which do not substantially alter the plans and specifications as previously approved 
by the Port do not constitute a material change. 

10. OWNERSHIP OF IMPROVEMENTS. All improvements constructed on the 
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this 
Lease. Upon the termination of this Lease for any reason, any buildings, improvements or trade 
fixtures installed on the Property shall become the property of the Port. Provided, however, in 
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Property 
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its 
successors, such that in any event the value of the improvements is less than the cost of removal, 



remediation or renovation to bring the Property into compliance, then the Port may require the 
Tenant to remove any improvements or trade fixtures installed by the Tenant. The Tenant shall 
repair, at Tenant's expense, any damage to the Property resulting from such removal. 

10.1 The equipment and fixtures on the property which belong to the Port shall 
remain the property of the Port and the Tenant shall be required to maintain the Port-owned 
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by 
the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear 
and tear excepted. 

11. ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor 
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior 
written consent. Each sublease for any portion of the premises in addition to the reference to 
Section 7 of this lease, shall specifically advise the subtenant that the sublease is subject to the 
reverter contained in the deed and indenture from the United States to the Port of Benton. No 
assignment or sublease of the Lease shall relieve the Tenant of its obligations under this Lease. 

12. INSURANCE. Throughout the term, at Tenant's sole cost and expense, Tenant 
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive 
broad form railroad liability insurance (including a contractual liability endorsement) against 
claims and liability for personal injury, death or property damage arising from the use, operation, 
maintenance, occupancy, misuse, or condition of the Property and improvements, with limits of 
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably 
acceptable to the Port. The Port shall be an additional insured on such policies. 

12.l RAILROAD PROPERTY INSURANCE. Throughout the term of the 
Lease, at Tenant's sole cost and expense, the Tenant shall keep or cause to be kept in force, for 
the mutual benefit of the Port and the Tenant, property insurance insuring all of the tracks, 
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the railroad 
property subject to this lease against loss or damage from any cause, with the Port named as the 
owner of the insured property. The property shall be insured for its actual replacement value 
with such deductibles as are acceptable to the Port. 

12.2 BUILDING PROPERTY INSURANCE. The Port shall maintain property 
insurance insuring the improvement known as the 1171 Building described in Attachment 1 
against loss or damage from fire, flood, wind, or other natural disasters, with the Port named as 
the owner of the insured property. The property shall be insured for its actual replacement value 
with such deductibles as are acceptable to the Port. The Tenant shall maintain insurance 
coverage on the Tenant's property, fixtures and equipment located on the premises. 

12.3 PROOF OF COMPLIANCE. The Tenant shall provide the Port with 
Certificates of Insurance showing the coverages and deductibles. All property insurance which 
the Tenant is required to maintain on the Port's property shall name the Port as the owner of the 
property and shall insure the Port's interest in the property. The Tenant shall deliver to Port, in 
the manner required for notices, a copy or certificate of all insurance policies required by this 



Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance 
carrier to give Port at least ninety (90) days prior written notice before such policy terminates. 
Tenant shall not substantially modify any of the insurance policies required by this Lease without 
giving at least ninety (90) days prior written notice to Port. 

13. INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless 
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any 
claim, suit, action, or legal proceedings brought against the Port by any party alleged to have 
resulted from the Tenant's use, operation, maintenance or occupation of the railroad or any 
portion of the premises or any of Tenant's activities incidental thereto, or any breach or default in 
the perfonnance of any of the terms or conditions of the Tenant's obligations under this lease 
agreement. 

14. DEFAULT. 

14.1 EVENTS OF DEFAULT. Each of the following events shall be a default 
by Tenant and a breach of this Lease. 

14.1.1 The breach of any of the terms or conditions of the Lease 
Agreement 

14.1.2 The failure or refusal to pay when due any installment of rent or 
other sum required by this Lease to be paid by Tenant, or the failure to perfonn as required or 
conditioned by any other covenant or condition of this Lease. 

14.1.3 The appointment of a receiver to take possession of the Property or 
improvements, or of Tenant's interest in the leasehold estate or of Tenant's operations on the 
Property for any reason, unless such appointment is dismissed, vacated or otherwise permanently 
stayed or terminated within sixty days after the appointment. 

14.1.4 An assignment by Tenant for the benefit of creditors or the filing of 
a voluntary or involuntary petition by or against Tenant under any law for the purpose of 
adjudicating Tenant a bankrupt; or for extending time for payment, adjustment or satisfaction of 
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or to prevent 
bankruptcy or insolvency; unless the assignment or proceeding, and all consequent orders, 
adjudications, custodies, and supervision are dismissed, vacated, or otherwise permanently stayed 
or terminated within sixty days after the assignment, filing, or other initial event. 

14.2 NOTICE. As a precondition to pursuing any remedy for an alleged default 
by Tenant, Port shall give written notice of default to Tenant, in the manner herein specified for 
the giving of notices. Each notice of default shall specify the alleged event of default and the 
intended remedy. 

14.3 TENANT'S RIGHT TO CURE. If the alleged default is nonpayment of 
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten 



(10) days after receipt of written notice to cure the default. For the cure of any other default.. 
Tenant shall have thirty days after receipt of written notice to cure the default, provided4 
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not be in 
default if it promptly undertakes a cure and diligently pursues it. 

14.4 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for 
each and every covenant or condition which must be performed hereunder. 

15. PORTS REMEDIES. If any default by Tenant continues uncured after receipt of 
written notice of default and the period to cure as required by this Lease, for the period applicable 
to the default, subject to the provisions of Section 13, the Port has the following remedies in 
addition to all other rights and remedies provided by law or equity to which Port may resort 
cumulatively or in the alternative: 

15 .1 Without terminating this Lease, Port shall be entitled to recover from 
Tenant any amounts due hereunder, or any damages arising out of the violation or failure of 
Tenant to perform any covenant, condition or provision of this Lease. 

15.2 Port may elect to terminate this Lease and any and all interest and claim of 
Tenant by virtue of such lease, whether such interest or claim is existing or prospective, and to 
terminate all interest of Tenant in the Property and any improvements or fixtures thereon ( except 
trade fixtures). In the event this Lease is terminated, all obligations and indebtedness of Tenant 
to Port arising out of this Lease prior to the date of termination shall survive such termination. In 
the event of termination by Port, Port shall be entitled to recover immediately as damages the 
total of the following amounts: 

15.2.1 The reasonable costs of re-entry and reletting, including, but not 
limited to, any expenses of cleaning, repairing, altering, remodeling, refurbishing, removing, 
Tenant's property or any other expenses incurred in recovering possession of the Property or 
reletting the Property, including, but not limited to, reasonable attorney's fees, court costs, 
broker's commissions and advertising expense. 

15.2.2 The loss of rental on the Property accruing until the date when a 
new tenant has been or with the exercise of reasonable diligence could have been, obtained. 

15 .3 Port may re-enter the Property and take possession thereof and remove 
any persons and property by legal action or by self-help and without liability for damages, and 
Tenant shall indemnify and hold the Port harmless from any claim or demand arising out of such 
re-entry and removal of persons and property. Such re-entry by the Port shall not terminate the 
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the 
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or 
in conjunction with other properties, for a term longer or shorter than the tenn of this Lease, upon 
any reasonable terms and conditions, including the granting of a period of rent-free occupancy or 
other rental concession, and Port may not be required to relet to any tenant which Port may 
reasonably consider objectionable. 



15.4 In the event Port relets the. Property as agent for Tenant. Port shall be 
entitled to recover immediately as damages the total of the following amounts. 

15.4.1 An amount equal to the total rental coming due for the remainder 
of the term of this Lease, computed based upon the periodic rent provided for herein and without 
discount or reduction for the purpose of adjusting such amount to present value of anticipated 
future payments, less any payments thereafter applied against such total rent by virtue of the new 
lease. 

15.4.2 The reasonable costs of re-entry and reletting, including but not 
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing, removing 
Tenant's property, or any other expenses incurred in recovering possession of the Property or 
reletting the Property, including, but not limited to, attorneys' fees, court costs, broker's 
commissions and advertising expense. 

15.5 All payments received by Port from reletting shall be applied upon 
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to 
Tenant. 

16. WAIVER. No waiver of any default shall constitute a waiver of any other breach 
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege 
or service voluntarily given or performed by either party shall give the other any contractual right 
by custom, estoppel, or otherwise. The subsequent acceptance of rent pursuant to this Lease shall 
not constitute a waiver of any preceding default by Tenant other than default on the payment of 
that particular rental payment, regardless of Port's knowledge of the preceding breach at the time 
of accepting rent. Acceptance of rent or other payment after termination shall not constitute a 
reinstatement, extension or renewal of this Lease, or revocation of any notice or other act by Port. 

17. ATTORNEYS' FEES. If either party brings any action or proceeding to enforce, 
protect or establish any right or remedy under this Lease, the prevailing party shall be entitled to 
recover reasonable attorneys' fees and costs from the non-prevailing party. Arbitration is an 
action or proceeding for the purpose of this provision. The "prevailing party" means the party 
determined by the court or the arbitrator to most nearly have prevailed. 

18. ACCESS BY PORT. Port, or Port's representatives and agents, shall have access 
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the 
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb the 
use and occupancy of the Property by Tenant. 

19. RECORDING OF LEASE. Either party to this Lease may record the Lease with 
the Auditor of Benton County. In lieu of recording the entire Lease either party may record a 
memorandum of lease setting forth the legal description of the property, the parties and the term 
of the Lease, together with any additional information which the party deems to be relevant, and 



as long as the information in the memorandum is accurate the other party agrees to sign the 
memorandum of lease. 

20. HOLDING OVER. In the event Tenant shall hold over after the expiration or 
termination of this Lease, or at the expiration of any option term, such holding over shall be 
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease 
except that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated 
over a 365 day year and paid by Tenant each month in advance. The tenancy may be terminated 
by either party giving the other party thirty days written notice of the intent to terminate. 

21. SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security 
provided for in Section 5, in order to secure the prompt, full and complete performance of all of 
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect 
and indemnify Port from any liability subject to the lien, if any, of the holder of the first mortgage 
against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of 
Tenant's right, title and interest in and to all rents and profits from the Property, all of the 
materials stored on the premises, and all permanent improvements constructed thereon, to secure 
the Tenant's obligations under this Lease. In the event Tenant defaults in any of its obligations 
hereunder, Port shall have the right at any time after the period for cure provided in paragraph 
15.3, without notice or demand, to collect all rents and profits directly and apply all sums so 
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due 
from Tenant. The assignment of rents to the Port shall be subordinate to any assignment of rents 
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other 
remedies under this Lease. This security interest will not extend to the Tenant's business 
receiv~bles other than rents and profits from the property, provided that this exception will not 
affect the enforcement or collection of any judgment obtained against the Tenant by the Port. 

22. HAZARDOUS MATERIALS. Tenant shall not take or store upon the Property any 
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law, 
except in strict compliance with all applicable rules, regulations, ordinances and statutes. Tenant 
shall comply with the Port's Hazardous Materials Communications Policy, but shall not be 
subject to the notice requirements thereof in connection with the installation, use, operation, or 
removal of usual office equipment including, without limitation, computers and photocopiers. 

22.1 Tenant shall not permit any contamination of the Property. The Tenant shall 
immediately remove any contaminants or pollutants and shall promptly restore the Property, 
subject to any condition existing prior to the commencement of this Lease, which shall be the 
responsibility of the Port. 

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim 
or litigation arising from hazardous or toxic materials on the Property or resulting from the 
contamination of the Property, caused by the acts or omissions of the Tenant, its subtenants, 
employees, agents, invitees, or licensees, during the term of this Lease. 



22.3 In the event of the termination of this Lease for any reason, the obligation of 
the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall 
survive the termination. 

23. GENERAL CONDITIONS. 

23.1 NOTICES. Any notices required or permitted to be given under the terms 
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by 
registered or certified mail, return receipt requested, or by overnight courier, directed to the 
parties at the following addresses, or such other address as any party may designate in writing 
prior to the time of the giving of such notice, or in any other manner authorized by law: 

Port: Port of Benton 
3100 George Washington Way 
Richland, Washington 993 52 

Tenant: Tri-City Railroad Company, L.L.C. 
2355 Stevens Drive 
P.O. Box 1700 
Richland, WA 99352 

Any notice given shall be effective when actually received, or if given by certified 
or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the 
mailed notice is available for pick up. 

23.2 NONMERGER. If both Port's and Tenant's estates in the Property or the 
improvements or both become vested in the same owner, this Lease shall nevertheless not be 
destroyed by application of the doctrine of merger except by the express election of the owner 
and the consent of the mortgagee or mortgagees under all mortgages existing upon the Property. 

23.3 CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of 
this Lease and the captions of the various paragraphs are for convenience and ease of reference 
only, and do not define, limit, augment or describe the scope, content or intent of this Lease or of 
any part or parts of this Lease. 

23.4 EXHIBITS AND ADDENDA. All exhibits and addenda to which 
reference is made in this Lease are incorporated in the Lease by the respective references to them. 
References to "this Lease" includes matters incorporated by reference. 

23.5 SUCCESSORS. Subject to the provisions of this Lease on assignment and 
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and 
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal 
representatives of the respective parties. The Port agrees that if the Property is sold, assigned, or 



conveyed, except for any conveyance to the United States, the Port will place a provision in any 
conveyance making the conveyance subject to the tenns and conditions of this Lease. The Port 
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port 
will be subject to the terms of this Lease, with the exception of any conveyance to the United 
States. 

23.6 NO BROKERS. Each party warrants and represents that it has not dealt 
with any real estate brokers or agents in connection with this Lease. Each party will indemnify 
and hold the other harmless from any cost, expense or liability (including costs of suit and 
reasonable attorney fees) for any compensation, commission, or fees claimed by any broker or 
agent in connection with this Lease. 

23.7 WARRANTY OF AUTHORITY. The persons executing and delivering 
this Lease on behalf of Port and Tenant each represent and warrant that each of them is duly 
authorized to do so and that the execution of this Lease is the lawful and voluntary act of the 
person on whose behalf they purport to act. 

23.8 QUIET POSSESSION. The Port agrees that upon compliance with the terms 
and conditions of this Lease, the Tenant shall at all times have the right to the quiet use and 
enjoyment of the Property for the term of the Lease and any extensions. 

23.9 LEASE CERTIFICATION. Upon the request of the Tenant the Port 
agrees to provide a written certification of the status of the Lease, to the best knowledge of the 
Port at the time of the certification, setting forth the following: I) whether the Lease is in full 
force and effect; ii) whether there have been any amendments or modifications to the Lease; iii) 
whether the Tenant is current in the payment of the rent and other charges under the terms of the 
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant. 

23.10 PARTIAL INVALIDITY. If any provision of this Lease is held to be 
invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect. 

23.11 CONSTRUCTION. The parties lease have reviewed this lease and have 
the opportunity to consult with their respective counsel. The lease shall not be deemed to be 
drafted by either party and the lease shall not be construed against either party as the drafter. 

23.12 CONSENT. Whenever the consent or approval of a party to this Lease is 
required to be given by the terms of this Lease to the other party, such consent or approval shall 
not be unreasonably withheld or delayed. 

DATED this f s +day of~ .• /- , 2002. 



By: 

STATE OF WASHINGTON) 
) ss. 

County of Benton ) 

/1 

Ll!J(£Ql_ 
By: ---------

SCOTT D. KELLER 

Executive Director 
Title: ---------

On this day, before me personally appeared Scott D. Keller to me known to be the 
Executive Director of Port of Benton Commission, and acknowledged the said instrument to be 
the free and voluntary act and deed of said corporation for the uses and purposes therein 
mentioned, and on oath stated that she was authorized to execute said instrument and that the seal 
affixed thereto is the corporate seal of said corporation. .v 

GIVEN UNDER my hand and o1;6cial ~al rll!s /Y day ..... ~-,:..·""'"_;'"_,,_-~...._· ......;..-/-__ , 2002. 

~49Jf ·' 

STATE OF WASHINGTON) 
) ss. 

County of Benton ) J-d ,. 
/) · Ii/' Jrsc--

--y}JJ :n this day, before me personally appeare6L7! ;:;, to me known to be the 
..,t....ll.b.~,,,.........---- of Tri-City Railroad Company, .LC., and acknowledged the said 
instrume to be the free and voluntary act and deed of said company for the uses and purposes 
therein mentioned, and on oath stated that he was authorized to execute said instrument. 

GIVEN UNDER my hand and official seal this /f day of.J/ ~ , 2002. 



/( 

/,,., Washington, residing at ~oi-'--=c..>,--r---=-~ 

My commission expires: 



APPENDIX 2 
 



PORT OF BENTON 

CONTRACT FOR OPERATION 
AND MAINTENANCE OF RAILROAD 

THIS CONTRACT is made and entered into on the _L day of October, 

1998, by and between the PORT OF BENTON, a municipal corporation of the State 
of Washington, hereinafter called the ''Port", and LIVINGSTON REBUILD CENTER, 
INC., a Montana corporation, hereinafter called the "LRC". 

WHEREAS, the United States of America, acting by and through the 
Department of Energy is proposing to transfer to the Port a portion of the Hanford 
Railroad extending from Kennewick, Washington to the 1100 Area in Richland, 
Washington, consisting of approximately 1 6 miles of track, as more particularly 
described in Attachment 1. 

WHEREAS, the United States of America, acting by and through the 

Department of Energy is proposing to transfer to the Port the 1100 Area in 
Richland, Washington, consisting of approximately 768 acres of land including the 

buildings and improvements, as more particularly described in Attachment 2. 

WHEREAS, the United States of America, acting by and through the 

Department of Energy, is proposing to transfer to the Port the equipment, materials 

and personal property. 

NOW THEREFORE, in consideration of the mutual promises contained herein, 

it is hereby agreed between the parties as follows: 

1. The United States of America will convey to the Port the Southern 

Connection of the Hanford Railroad which is approximately 16.2 miles long 

and runs from the Union Pacific tracks in Kennewick, Washington to the 

\ former 1100 Area in Richland, Washington, hereafter referred to as 

. '' r a i Ir o ad ". 

1.1 The railroad is more particularly described in Attachment I to this 



.. 
contract. The railroad includes the right of way, rail bed, ties, tracks, access 
roads, crossings, crossing signals, spurs, switches, bridges, spans, 
overpasses, structures, locomotives, railcars, equipment, and all other 
components associated with the operation of the railroad. 

1.2 This contract shall be effective October 1, 1998, but may be rescinded 
by either party if within ninety days from the effective date of this 
agreement: 

1. 2 .1 DOE does not convey the railroad to the Port. 

1.2.2 The National Surface Transportation Board does not approve the 
Port for ownership of the railroad. 

1.2.3 DOE does not execute the Amendment to Indenture proposed by 
the Port. ' 

2. The Port hereby contracts with LRC for the maintenance of the railroad in 
accordance with the terms and conditions of this contract. The railroad shall 

be maintained in its present condition in accordance with all applicable 
federal, state and local laws, rules, and requl.::itions, consistent with the, 

tracks present rating 2 s a Class -~ tr a r:k. inrJliding in particular those 
maintenance standards set forth on Attachment 3. LRC's maintenance of 
the railroad shall include, but not be limited to the following: 

2. 1 Within ninety days of the effective date of this contract, LRC will 

provide the Port with a schedule for the routine inspection of the railroad, 
including the inspection of any locomotives, railcars or track maintenance 

equipment. 

2.2 LRC will provide all of the labor and materials necessary to maintain, 

repair or replace any of the railroad as required to meet the conditions of this 

contract, provided that, as part of the consideration for this contract, LRC 

shall be permitted to use the equipment listed on Attachment 4 for railroad 

maintenance. 

2, 2. 1 LRC shall be responsible for the maintenance of the equipment 

during the term of this agreement and shall insure the equipment 

aqainst loss or damage. Upon the termination of this agreement or if 
LRC determines that the equipment is no longer needed for 

maintenance of the railroad, LRC shall return the equipment to the Port 

in its present condition, reasonable wear and tear excepted. 

2.2.2 In the event the equipment becomes unavailable for use due to 



obsolescence or for any other reason, LRC shall provide sufficient 
equipment to fulfill its obligations under the terms of this agreement. 

2.2.3 The equipment shall be used only for the maintenance of the 
railroad and for economic development ournoses in cooperation with 
municipal corporations or not-ror protit organizations. The Port 
consents to the use of the equipment for an Applied Science of 
Railroad Technology Course to be operated in conjunction with 

~9-ta--&ism College. The equipment may only be used for other 
purposes or for for-profit purposes (other than the maintenance of the 

railroad) with the prior approval of the Port and an use agreement 
between the parties which provides for payment for the use of the 
equipment. 

2. 2 .4 The Port shall retain title to the equipment and the Port may 
dispose of any of the equipment which is not needed for the 
maintenance of the railroad. The Port will consult with LRC prior to 
the disposition of the equipment. 

2. 3 LRC will provide for regular inspections and maintenance of the rail~oad 
crossings and the crossing signals by certified personnel. The inspections 

will comply \·.·ith CF R 4 9 and any applicable law 2nd regulations. The 
crossings and crossinq siqnals shall be maintained in at least trieir prese0t. 
condition. ·1 

2.4 LRC will provide for regular inspections of the railroad bridges, spans 

and overpasses by certified personnel. The inspections will comply with the 

requirements of CFR 49 and any other applicable laws and regulations. LRC 

will promptly report any conditions which require repair or replacement to the 

Port. LRC is not required to provide the maintenance, repairs or 

replacements of the bridges, spans and overpasses, but LRC \Viii provide the 

maintenance, repair and replacement of the tracks which cross the bridges, 

spans and overpasses. LRC shall not be required to maintain the tracks over 
the bridges, spans and overpasses if the structures are not maintained to the 

standards necessary to carry train traffic. 

2.5 LRC is not required to provide for repair or replacement of any portion 

of the railroad which is damaged by a natural disaster, such as flooding or 

storm damage, an act of war, or an uninsured catastrophic loss. 

r 2.6 Any work which must be done on the railroad which is excluded from 

the work which is required to be performed by LRC as a part of this contract, 

will be subject to the public bidding statutes and the Port may contract for 

this work with any party 1n accordance with the requirements of the public 



works statutes. In the event, the Port requests any services fro~· LRC, 
which are in excess of the services required by this contract, the Port will 
compensate LRC_ in ac:r.nrdnnce wi1h th_"' tP.rn,5 of a writtP.n consultl_ng 
contract to be entered into between the parties at tne tin11:: me services are 
requested. 

2.7 To the extent practicable, LRC will schedule the routine maintenance to 
minimize the impact upon customers and others. Any repairs or maintenance 

which is necessary for safety or the protection of life and property shall be 
done as soon as possible. LRC shall promptly report any such cor:iditions to 
the Port. 

2.8 LRC will provide periodic maintenance reports to the Port not less 
frequently than the end of each calendar quarter. 

2.9 LRC will not be required to remediate any environmental releases \·1hich 
were not the result of the actions or omissions of LRC. 

2.10 LRC may use a rail profile measurement machine to establish a p:ofile 

of all or a portion of the railroad. If a such a profile is made, LRC will provide 
a copy of the profile to the Port. 

2. 11 In consideration of the maintenance services to be provided by LRC, 
the Port will pay to LRC $325,000.00 plus the sales tax each year duri:--,g the 
term of this agreement. The payment shall be made in equal quarterly 
installments at the end of each calendar quarter in response to an invoice 

submitted by LRC to the Port. Within ninety (90) days of the end of the fifth 

year of the contract term, the parties shall review the compensation payable 

to LRC under the provisions of this section to determine whether the 

compensation should be adjusted so the compensation is equal to the rent 

for the 1171 Building, net of the leasehold excise tax. If the parties do not 

agree to an adjustment in the compensation, the compensation shall remain 

at the level provided for in this section, but the Port may consider the 

amount of compensation in making any decision under Section 5.1 of this 

contract. 

3, The movement of railcars to and from the shippers on the railroad is 

presently handled by the major rail carriers. In the future it may be 

economically feasible for the parties to provide for the operation of the 

railroad. Neither the Port nor LRC is a railroad company. The actual 

operation of trains on the railroad may require a carrier by rail operations 

which will be subject to the tax and insurance requirements of the Railroad 

Retirement Board ("RRB") or the Federal Employers Liability Act ("FELA") 

other federal acts. The Port agrees that in the event it is desirable for a 



carrier by rail operations to perform a portion of the activities under this 
agreement in order to comply with the provisions of RRB or FELA, then l.RC 
may enter into an agreement with a carrier by rail operations (hereafter 
"operator") to provide for the operation of the railroad. The operator shall be . 
mutually acceptable to parties and any contract with the operator shall be 
subject to all of the terms and conditions of this agreement. 

3 .1 LRC shall provide the direction and interface with the operator on behalf 
of the Port. LRC shall oversee the operator to determine whether the 
operator is complying with the contractual terms concerning the o,peration of 
the railroad. The operations shall, at a minimum include the following: 

3. 1. 1 Preparation of an annual budget for the operation of the 
railroad, in a form agreed to by the parties, setting forth the projected 
revenues from the operation of the railroad and the projected 
expenses. At least quarterly, LRC or the operating company shall 
provide the Port with written statements setting forth the actual 
revenues and expenses for the operation of the railroad. 

3. 1.2 Negotiation with railroads and carriers regarding connections 
with the railroad and the transfer of the railcars from the railroad to 
other carriers; provided, hovvever, that neither LRC nor the operating 
company shall have any authority to enter into any agreements or 
arrangements or make any rep resent at ions \'lh ich a re binding on the 
Port. 

3. 1.3 The Port and LRC or the operator, as appropriate, shall 
establish the tariffs or user fees for the users of the railroad to develop 
the operating income for the railroad. 

3. 1 A Coliecting revenues from the users of the railroad and from the 
rail carriers who receive or send shipments using the railroad. All such 
revenues shall be subject' to the terms of this agreement. 

3. 1 .5 The Port, LRC and the operating company will meet at least 
annually, prior to the date LRC prepares the annual budget to 
determine the scope of the operations for the next succeeding year. 

3.2 The costs of operating the railroad, including the payments to be made 
to the operator, shall be deducted from the revenue. The rail equipment 
described in Attachment 4 may be used for the operation of the railroad, 
provided that it is still in the ownership and possession of the Port at the 
time the operations are commenced. The value of the equipment shall be 
amortized and charged to the cost of operating the railroad in accordance 



with generally accepted accounting principals. In consideration of LRC's 
services in managing the operations and managing the operating contract, 
seventy percent (70%) of the net revenues from the operations of the 
railroad remaining after the payment of all costs for operations shall be paid · 
to LRC. The remaining net revenues shall be paid to the Port. 

4. Simultaneously with the transfer of the railroad, the United States will 
transfer to the Port the property adjacent to the north end of the railroad 
known as the "1100 Area", as more particularly described in Attachment 2, 
to this agreement. LRC presently leases from the United States a, portion of 
a building known as the 1171 Building, which contains a locomotive repair 
facility. When title to the 1100 Area is conveyed to the Port, the Port will 
enter into a lease in the form attached to this contract as Attachment 5. 
This lease will be for the entire 11 71 Building. 

4. 1 The fair market rental value for the building has been determined to be 
$3.50 per square foot per year on a triple net basis. The initial rent for the 
premises will be $288,000.00, plus the applicable leasehold tax. LRC will 
pay the rent to the Port in accordance with the terms of the lease agreement. 

4.2 In the event this contract is terminated prior to the termination of the 
lease, subject to section 4.3, the lease shall continue in fuil force and effect, 
provided, however, that LRC shall have the option to redu:e the amount of 
space which it occupies to not less than the amount which it currently 
occupies under its lease with the United States. LRC shall continue to pay 
rent after the termination of this agreement. If the space occupied by LRC 
has been reduced the rent shall be reduced proportionately with the reduction 
of space. 

4.3 In the event this contract is terminated or the property re,;erts to DOE, 
LRC sha II have the opt ion to substitute its original lease v;ith the United 
States in place of the lease with the Port effective on the date of termination 
or reversion. 

4.4 Any default under the terms of the lease shall be a def a ult under the 
terms of this contract as well. In the event a default under the lease remains 
uncured, and the lease is terminated, the Port, at its sole option, may elect to 
terminate this contract effective upon the date of the termination of the 
lease, or any subsequent date selected by the Port. 

5. This agreement shall be in effect for twenty years commencing on October 1, 
1998 and terminating on September 30, 2018, unless terminated earlier as 
provided herein. 



5. 1 The Port may terminate this contract at any time (1) if the United States 
exercises its right of reversion for the all or any portion of the railroad 
property or for all or any portion of the 1100 Area, or (2) if the Port, in its 
sole discretion, elects to terminate the railroad operation and close the 
railroad, provided, however, that if the Port subsequently elects to 
recommence operation of the railroad, LRC shall be entitled to reinstate this 
agreement for up to twenty years from the effective date of this contract. 

5. 2 Either party may terminate this contract due to a material def a ult or 
breach of the contract by the other party, which continues after n.otice of 
def a ult and an opportunity for cure, and where ther13 is a good faith dispute 
as to the existence of a def a ult or its materiality, the parties have completed 
consultation and mediation when consultation and mediation is required by 
Section 11. 

5. 3 Upon the occurrence of an event specified in Section 5, 1 above, the 
Port shall provide written notice to LRC and the termination shall be effective 
upon the date set forth in the notice which shall be at least thirty days after 
the receipt of the notice by LRC. 

6. As part of its response to the Port's request for proposal, LRC proposed 
significant economic development activities in conjunction with its maintenance and 
operation of the railroad. The selection of LRC for this contract was made based, 
in part, upon these economic development activities. In the event the Port 
determines that LRC has failed to implement an economic development program, 
this will be a material def a ult under this contract, subject to the provisions of 
Section 11 of this contract. 

6. 1 LRC has proposed to implement a training curriculum for students 
interested in careers 1Nithin the railroad ind us try. This program will be 
implemented in conjunction with Columbia Basin College. 

6.2 LRC has proposed to develop and construct high speed locomotives and 
railcars in the Tri-Cities. This project will be done in conjunction with other 
entities. LRC may seek a license agreement from the Department of Energy 
for use of the track to the north of the track which is the subject of this 
agreement. 

6.3 LRC has proposed to work with the HAMMER Training and Educational 
Facility to establish a rail hazardous materials training course. 

6 .4 LRC has proposed to recruit a business which is not presently located 
in the Tri-Cities area to locate along the railroad. This is intended to be an 



employment based business with primaiy income jobs, 

6.5 The parties understand that the accomplishment of economic 
development goals is dependent upon many variable factors which may be 
beyond the control of the parties. In evaluating whether LRC has achieved 
the economic development goals, the Port will compare the accomplishments 
of LRC with the goals set forth in LRC's proposal to the Port and the Port will 
consider the amount of effort and commitment of resources which LRC has 
made to accomplish the goals, as well as the actual results. In consultation 
with the Port, LRC may substitute other goals in place of those in.its 
proposal. 

7. LRC will provide insurance coverage as specified by the Port for all of its 
activities under this contract with limits of $10,000,000.00 aggregate 2nd 
$5,000,000.00 for any one accident with such insurance carrie1·s and such 
deductibles as are acceptable to the Port. LRC shall name the Port as an 
additional insured on all such policies and shall provide a certificate of 
insurance to the Port. The policies shall provide that the carrier may not 
cancel any policy unless it provides the Port with thirty days written notice 
of the termination. 

7.1 The insurance coverage for LRC's maintena:-.ce activities pursuant to 

this contract shall be paid by the Port. 

7.2 At the time LRC or an operator begins operations on the railroad, LRC 
or an operator will obtain insurance coverage for these operations. The cost 
of the insurance shall be cost which is paid from the revenues from the 
operations. 

8. LRC, in the performance of the services under this contract, shall be an 
independent contractor and shall be solely responsible for the perform21ce of 
the services. The Port shall have no responsibility to pay employee benefits, 
social security, workers compensation, unemployment insurance, or 
withholding. LRC shall be responsible for the payment of all employme,1t 
related benefits for employees. 

9. Each party shall hold the other party harmless from all liability, penalties, 
costs, losses, damages, expense, causes of action, claims, attorney fees or 
judgments arising from or in any way connected to the party' 's performance 
or failure to perform under this Contract. In the event a claim is made 
against a party for any matters which are covered by this hold harmless 
agreement, the non-performing party shall defend against any such claim and 
shall reimburse the other party for any costs or expense, including attorney 
fees which the other party may incur in defending against the cfaim. This 



hold harmless agreement shall apply to any act or omission, wilful 
misconduct, or negligence, whether passive or active, on the part of a party. 
This indemnity shall apply to any claims made by any employee of either 
party, and to the extent necessary to make this indemnity effective, each 
party waives the provisions of the Washington State Industrial Insurance Act. 

10. LRC shall not assign this contract nor any of its rights or responsibilities 
under the contract without first obtaining the prior written consent of the 
Port. LRC may subcontract portions of the work in the ordinary course of 

. performance without the prior consent of the Port, provided, however, such 
assignment shall not relieve LRC it responsibilities under the contract. In the 
event of the sale of LRC or a substantial portion of the assets of LRC, or a 
change in the control of LRC, the Port may treat this as a prohibited 
assignment of this contract. This prohibition shall not apply to a transfer of 
stock to the employees of LRC under the existing LRC Employee Stock 
Ownership Plan. 

11. In the event LRC fails to perform any of the terms or conditions of this 
agreement, the failure to perform shall constitute a default hereunder. Prior 
to pursuing its remedies, the Port shall give LRC written notice of the de.fault 
and LRC shall have ten days from the receipt of the notice in which to cure 
the default. If the default is such that it can not be cured within ten davs, 
LRC will not be in default if it promptly undertakes to cure the default end 
diligently pursues the cure thereafter. 

11 .1 In the event a def a ult creates an imminent threat of injury to persons 
or damage to property, the Port may require LRC to cure the default 
immediately, and in the event the default is not promptly cured, the Port may 
have the default cured and bill LRC for the cost of the cure or the Port may 
close the railroad to any further operations until the default has been 

remedied. 

11.2 In the case of any default or disagreement which does not create an 

imminent threat of injury to persons or damage to property, before a party 

seeks judicial enforcement of any remedy, the party shall request 
consultation with the other party. The request for consultation shall set forth 
the matters which are subject to the consultation and the party providing the 

notification, shall provide the names and titles of its employees or agents 

who will attend the consultation. The responding party shall have its 

employees or agents who are most familiar with the matter and who have 

job titles equivalent to those of the requesting party available for the 

consultation. The consultation shall take place at the Port offices in 

Richland, Washington or at such other place agreed to by the parties. The 

consultation shall take place within ten days of the receipt of the written 



request for consultation by the responding party. 

11 .3 In the event, the parties fail to reach an agreement on any matter 
subject to consultation, either party may request mediation, but only if the 
matter in dispute would not be subject to mandatory arbitration if the matter 
were filed in Superior Court. The party requesting mediation shall deliver a 
written request for mediation to the other party within seven days of the 
date of any consultation. The requesting party shall specify the matters for 
mediation and the responding party may specify in writing any adG:litional 
matters for mediation within five days of the receipt of the request for 
mediation. 

11.3.1 Within ten days from the delivery of the request for 
mediation, the parties shall request the appointment of a mediator by a 
recognized mediation service in the State of Washington such as the 
Washington Arbitration and Mediation Service or Judicial Arbitration 
and Mediation Service. Either party may reject one proposed mediator. 

11.3.2 The mediation shall take place at the Port offices in Rich!,and, 
Washington, or at such other place as agreed to by the p2rties. The 
mediation shall occur within thirty days from the appointment of the 
mediator, but not later than forty-five days from the date the req0est 
for mediation is delivered to the other party. 

11.3.3 The parties shall submit their written statements of position 
and any documents to the mediator upon the time schedule 
established by the mediator. 

11.3.4 Each party shall pay one-half of the cost of the mediation. 

11.4 If the parties are unable to resolve any dispute or disagreement through 
consultation or mediation, then either party may bring an action in Benton 
County Superior Court to enforce any of the terms or conditions of the 
agreement. In any judicial action, any party may invoke any of the righ:s or 
remedies available in law or in equity. 

11.5 After notice and an opportunity to cure, and consultation and 
mediation if required by Section 11 of this contract, if a material default or 
breach of this contract continues, then a party may terminate this contract 
by giving written notice of termination to the other party. 

1 2. No waiver of any default shall constitute a waiver of any other breach or 
default, whether of the same or any other covenant or condition. No waiver, 



benefit, privilege, or service voluntarily given or performed by either party 
shall give the other party any contractual right by custom, estoppel, or 
otherwise. 

1 3 Any notices required or permitted to be given under the terms of this 
contract, shall be directed to the parties at the following addresses, or at 
such other address as the party may designate in writing prior to the giving 
of such notice: 

PORT OF BENTON 
3100 George Washington Way 
Richland, WA 99352 
Attention: Executive Director 

With a copy to: 
Thomas A. Cowan 
Cowan Walker, P.S. 
P.O. Box 927 
Richland, WA 99352 

LIVINGSTON REBUILD CENTER, INC. 
P.O. Box 992 
Livingston, Montana 59047 
Attention: Randolph V. Peterson 

Kenneth D. Tolliver 
Wright, Tolliver and Guthals. P.L. 
P.O. Box 1977 
Billings, Montana 591 03 

14. The captions and table of contents of the various paragraphs are for the· 
convenience and ease of reference only, and do not define, limit, augment, or 
describe the scope, content or intent of this contract or of any part or p2rts 
of the contract. 

1 5 Subject to the provisions of this contract on assignment, each and every 
covenant and condition of this contract shall be binding upon and inure to the 
benefit of the successors, assigns, and transferees of the respective parties. 

1 6. The persons executing and delivering this contract on behalf of the 
respective parties, each represent and warrant that they are duly authorized 
to do so and that the execution of this contract is the voluntary act of the 
person on whose behalf they purport to act. 

1 7 All exhibits and addenda to which reference is made in this contract are 
incorporated in the contract by the reference to th'em. References to "this 
contract" include matters incorporated by reference. 

18. If any provision of this contract is held to be invalid or unenforceable, ail 
other provisions shall nevertheless continue in full force and effect. 

1 9 Whenever the consent or approval of a party to this contract is required to be 
given by the terms of this contract to the other party, such consent or 
approval shall not be unreasonably withheld or delayed. 



20. If either party brings any action or proceeding to enforce, protect or establish 
any right or remedy under this contract, the prevailing party shall be entitled 
to recover reasonable attorney fees as well as court costs. Arbitration is an 
action or proceeding for the purposes of this provisions. 

• ''. I ( 

DATED this 9t~ day of _d-1c4-·~·~~~1-...._~~,A.,_,., _____ 1 1998. 

PORT OF BENTON 

~ 5(;---
By <~1,12-v:.,;,·U'.·~· 

BEN BENNETT 
Executive Director 

LIVINGSTON REBUILD CENTER, INC. 

By~ 
RANDOL H-0: PETERSON 
President 

October l O, 19 9 3 
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CONSENT TO ASSIGNMENT 
AND AMENDi\ilENT OF 

CONTRACT AND LEASE 

THIS CONSENT TO ASSIGN1v!ENT is made and entered into this 10*\iay of November, 
1999, by and between LTVJNGSTON REBUILD CENTER, INC. a Montana co11Joration, 
hereafter referred to as "LRC", TRI-CITY RAILROAD COMPAl'N, LLC, a Washington 
Limited Liability Company, hereafter referred to as "TCRC", and the PORT OF BENTON, a 
municipal corporation of the State of Washington, hereafter referred to as ''Port''. 

WHEREAS, the Port, as the owner, entered into a Contract for Operation and 
Maintenance of Railroad, dated October 1, 1999 (hert::!after referred to as "Contract'') with LRC 
co provide for the maintenance of the Port railroad in Benton County, Washington. 

\VHEREAS, the Port, as the owner, entered into a Lease Agreement dated October l, 
1999 (hereafter referred to as "Lease") with LRC a.s the lessee far the premises siruated in the 
former DOE 1100 Area. 

WHEREAS, LRC has requested chat the Port approve the assignment of the Contract and 
Lease co TCRC, and the parties now wish to make changes to the Contract and Lease. 

NOW THEREFORE, it is hereby agreed among the parties as follows: 

1. The Port hereby consents to the assignment of the Contract and the Lease from 
LRC to TCRC. 

2. The Port's consent to the assignment shall not be deemed to release LRC from its 
obligations, duties and responsibilities under the Contract and under the Lease. In 
the event, TCRC fails to perfonn any act required of LRC under the Contract or 
the Lease, then LRC shall remain fully responsible for pe1iom1ance in accordance 
\.1/ith the terms of the Contract or the Lease. 

3. Tht::: assign.m~nt of the Contract and the assigrunent of the Lease shall be effective 
on i',;ovember 10, 1999. 

4. Thee parties agree the second paragraph, page l of the Least Agreement shall be 
amended to delete ''l l 73 Building" and to substitute "1171 Building". 



5. The parties agree that Section 7 of the Contract shall be deleted in its entirety and 
the following language shall be substituted in its place: 

7. The Port will obtain and maintain liability insurance coverage to c.over the 
railroad maintenance activities to be provided by LRC undt!r the terms of 
this Contract. The policy shall be obtained from an insurer selected by the 
Port and shall contain such limits and deductibles as are acceptable to the 
Port. The Port will name LRC as an additional in.sured on such policies. 
7. 1 At the time LRC or any other operator begins operations on the 
railroad, LRC or the operator will obtain liability insurance cove.rage for 
all such operations from an insurer and with such limits and deductibles 
as are acceptable to the Port. The cost of the insurance will be a cost 
which is paid from the revenues from the operation of the railroad. 

7. Except as expressly modified by the tenns of this Consent to Assignment, all of 
the other terms and conditions of the Contract and the Lease shall remain in fuU 
force and effect. 

8. This Consent to Assignment supersedes and replaces all other consents to 
assignment which have been executed by the parties. 

l1U, 
DATED this _ID_ dJy of November, 1999. 

LIVINGSTON REBlJlLD CENTER, INC. 

By: ::;d4i ¥:-. 
Randolph v'. Peterson, President 

TRl-CITY RN.LRO~O~fP ANY, LLC 

By: ;;J~ -
Randolph V. Peterson, Member 

PORT OF BENTOS 

By: ~ .. e~pt-
Ben Bennett, Ex.~cutive Director 



STATE Of WASHINGTON 

County of Benton 
) ss. 
) 

On this /~~ay of November, 1999, before me, the undersigned, a Notary 
Public in and for the State of Washington duly commissioned and sworn, personally 
appeared Ben Bennett, to me known to be the Executive Director of the PORT OF 
BENTON, the municipal corporation that executed the foregoing instrument. and 
acknowledged that instrument to be the free and voluntary act and deed cif that 
corporation, for the uses and purposes therein mentioned. 

above ~:~~
0
~SS my hand and official ski~i and year first 

Print/Type Name: ~ ft 0. (?~ ( t-f:' <. 
NOTARY PUB LI C in and foyj he, St ate ti f 
Washington, residing at (< t~ lJ. 
My commission expires: ·7- l 'rc:J-3 

STATE OF fUofJTA/\JA--

County of ___ 0 __ /'.t-~i<.~t-__ 
) ss. 
) 

On this Ho'*'-' day of November, 1 999, before me personally appeared 
Randolph V. Peterson, to me known to be the President of the corporation that 
executed the within and foregoing instrument, and acknowledged the said 
instrument to be the free and voluntary act and deed of said corporation for the 
uses and purposes therein mentioned, and on oath stated that he was authorized to 
execute said instrument and that the seal affixed thereto is the corporate seal of 
said corporation. · 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official 
seal the day and year first above written. 

Print ype Na : Ti PPA"1 I J"U.~Nkt: 
NOT ARY PUBLIC in and for the State of 

r'UoNn\-1-tA , residing at Uvi rJ&$TD1'1 

M~ Col\AMLSS1o't...1 81:Pl"R.cs·. Lf--2.D<2..0C>Q 



STATE OF Mbt\.lTAN~ 

County of :i)AKI<... 
) SS, 

) 

On this /fo-ri* day of November, 1 999, before me personally appeared 
Randolph V. Peterson, ta me known to be the Member of the limited liability 
company that executed the within and foregoing instrument, and acknowledged the 
said instrument to be the free and voluntary act and deed of said corporation for 
the uses and purposes therein mentioned, and on oath stated that he was 
authorized to execute said instrument on behalf of the company. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official 
seal the day and year first above writ1en. 

Prin peNam .,TPPNJ1 Ju.H~K'..E:. 
NOTARY PUBLIC in and far th~ State of 

~DNTis:"11\- , residing at U:J1b\~ThJ 
!\\~ Qorv.M\SS10~ 16Pt ~: ~i-20~ 2D03 



APPENDIX 4 



     1  See Port of Benton--Acquisition and Operation Exemption--U.S. Department of
Energy Rail Line in Richland, WA, STB Finance Docket No. 33653 (STB served
Oct. 6, 1998).

     2  Tri-City states that its projected revenues will not exceed those that would qualify it
as a Class III carrier.

31116 SERVICE DATE - JUNE 23, 2000

DO

FR-4915-00-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[STB Finance Docket No. 33888]

Tri-City Railroad Company, L.L.C.--Lease and Operation Exemption--Rail Line of the

Port of Benton in Richland, WA

Tri-City Railroad Company, L.L.C. (Tri-City), a noncarrier, has filed a verified

notice of exemption under 49 CFR 1150.31 to lease from the Port of Benton (POB) and

operate approximately 17 miles of rail line currently owned by the POB,1 known as the

Hanford Site Rail System, Southern Connection extending from milepost 46.6 at the

junction with the Union Pacific rail line in Richland, WA, to milepost 28.3 at the border

to the U.S. Department of Energy’s Hanford Site, connecting with the Hanford Site Rail

System, Northern Connection (north of the City of Richland).  Tri-City will become a

Class III rail carrier.2

Tri-City indicates that it has entered into a maintenance and operation contract

with the POB, which provides for Tri-City’s operation of the rail line on behalf of the

POB.

The transaction is scheduled to be consummated on or after June 21, 2000.



STB Finance Docket No. 33888

- 2 -

If the notice contains false or misleading information, the exemption is void ab

initio.  Petitions to revoke the exemption under 49 U.S.C. 10502(d) may be filed at any

time.  The filing of a petition to revoke will not automatically stay the transaction.

An original and 10 copies of all pleadings, referring to STB Finance Docket

No. 33888, must be filed with the Surface Transportation Board, Office of the Secretary,

Case Control Unit, 1925 K Street, N.W., Washington, DC  20423-0001.  In addition, one

copy of each pleading must be served on John Hawkenson, 2579 Stevens Drive, Building

1171, P.O. Box 1700, Richland, WA  99352.

Board decisions and notices are available on our website at

“WWW.STB.DOT.GOV.”

Decided:  June 16, 2000.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary
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98-SID-396 

Mr. Ben Bennett 
Port of Benton 
3100 George Washington Way 
Richland, Washington 99352 

Dear Mr. Bennett: 

Department of Energy 
Richland Operations Office · 

P.O. Box 550 
Richland, Washington 99352 

AUG 2 81998 

TRANSFER OF THE HANFORD RAILROAD SOUTHERN CONNECTION AND THE 1100 
AREA TOTHEPORTOFBENTON 

Th~ purpose of this letter is to request the Port of Benton's (POB) approval of the attached 
transfer document. The Department of Energy has worked with your staff and legal counsel in 
the drafting of this transfer document. 

If approved by the POB, this transfer will be the most significant real property conversion in 
recent times. There are 768 acres with 26 facilities and 16 miles ofrailroad valued at more than 
$5.1 million that will be available to assist in the POB's economic development activities. 

If you have any questions, please contact Bill Edwards, ofmy staff, on (509) 372-1291. 

·SID:WFE 

Attachment 

· Sincerely, 

.·,/~4~ ;~ Ku~ 
W. A. Rutherfo , , Director 
Site Infrastructure Division 
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INDENTURE 

ST A TE OF WASHINGTON § 
§ 

COUNTY OF BENTON § 

TIITS INDENTURE is effective the 1'1 day df October 1998, between the UNITED STATES OF 
AMERICA, acting by and through the U.S. DEPARTMENT OF ENERGY, (the "Granter") and the PORT OF 
BENTON, acting through its Board of Commissioners, (the "Grantee") (collectively, the "Parties"). 

\VITNESSETH: 

WHEREAS, Granter has owned and maintained certain real property and improvements thereto in or proximate to 
Richland, Washington known as the Hanford 1100 Area (tl1e "Real Property") and the Hanford Rail Line, 
Southern Connection (the "Railroad") and certain personal property appurtenant to said real property ("Personal 
Property); and 

WHEREAS, Granter has determined that it is in ilie best interest of the UNITED ST A TES OF AMERICA to 
convey said Real Property and Railroad to Grantee for t11e purpose of fostering economic development; and 

WHEREAS, Granter has the authority to sell, lease, grant, and dispose of said Real Property, Railroad, and 
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically Section 161 (g) (42 U.S. 
Code§ 220l(g)); and 

\VHEREAS, Granter may need continued rail access to the Hanford Nuclear Reservation (the "Hanford Site") for 
so long as Granter conducts operations at said site; and 

WHEREAS, Grantee agrees to use said Real Property and Railroad to create economic and employment 
opportunities in the conununity served by the PORT OF BENTON; and 

WHEREAS, Grantee agrees to provide Granter continued rail access to the Hanford Site for as long as Grantee 
continues to maintain and/or operate the Railroad. 

NOW THEREFORE, for tl1e follo\\~ng consideration, the Parties agree as follows: 

L DESCRIPTION OF J;>ROPERTY AND CONVEYANCE 

~. 

B. 

Granter owns and maintains Real Property and improvements thereto having an area of 
approximately 768 acres and containing 26 buildings, improved parking and .other support areas, 
and. grassy si•ales, which is described in Attachme.nt A Granter also owns and maintains the 
Railroad and improvements thereto having an area of approximately 92 acres and linear track 
length of approximately 16 miles, which is described, in part, in Attachment B. Finally, Granter 
owns Personal Property that is described in Attachment C. Granter hereby grants, conveys, and 
forever quitclaims to Grantee; \\ithout warranty, either ex.'Press or implied, said Real Property, 
Railroad, and Personal Property on an ''as is"· and "where is'; basis and subject to certain terms, 
reservations, restrictions, licenses, easements, covenants, equitable servitudes,. contracts, leases, 
.and other conditions set forth in this instrument. The quitclaim deed (the "Deed;') conveying 
said Real Property, Railroad, and Personal Property.is attached (see Attachment D). 

The descriptions of the Real Property, Railroad, and Personal Property set forth, respectively, in 
Attachments to this Indenture and any other information provided herein are based on the best 
info1mation available to Granter -and believed to be correct, but an error or omission, including, 
but not_ limited to, the omission of any information available to Grantor. or .any other Federal 
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agency, shall not constitute grounds or reason for noncompliance with the terms of this Indenture 
or for any claim by Grantee against the UNITED ST A TES OF AMERICA including, without 
limitation, any claim for allowance, refund, deduction, or payment of any kind. 

C. Granter shall make reforms, corrections, and amendments to the Deed if necessary to correct 
such Deed or to conf onn such Deed to the requirements of applicable law. 

IL CONSIDERATION 

Grantor's conveyance is in consideration of. the assumption by Grantee of all Grantor's maintenance 
obligations and its taking subject to certain tenns, reser.1ations, restrictions, licenses, easements, 
covenants, equitable servitudes,- contracts, leases, and ot11er conditions set fort11 in this instrument. 

fil TITLE EVIDENCE 

Grantee reserves the right to procure a title report and/or obtain a title insurance commitment issued by a 
licensed Washingion Title insurer agreeing to issue to Grantee, upon recorda'tion of t11e Deed, a standard 
owner's policy of title ihsurance insuring Grantee's good and marketable title to said Real Property and 
Railroad. · 

IV. . COSTS OF RECORDATION 

V. 

Grantee shall pay all taxes and fees imposed on this transfer and shall obtain at Grantee's e>.'Pense and 
affix to t11e Deed such revenue and documentary stamps as may be required by Federal, State of 
Washington, and local laws and ordinances. The Deed and any security documents shall be recorded by 
Grantee in the manner prescribed by State of Washingio~ and Benton County recording statutes. 

EASEMENTS, RESTRICTIONS, AND LIMIT A TIO NS 

A. Granter retains an easement, described in the D~ed found at Attachment D, on the road known as 
Stevens Drive tllat extends nort11 from tl1e junction of Spengler Street to Hom Rapids Road (the 
"Road"). Grantee shall have a right of first refusal governing any conveyance in tile Road by 
Granter. 

B. 

C. 

Grantee· shall take title subject to all public utility and other easements on record, described in 
Attachment E, and any other zoning regulations and restrictions appeari,ng on plats, in tile Deed, 
or in any title report prepared to support tl1is transfer of Real Property and the Railroad. 

Granter retains an easement, described in Attachment F, for Grantor's existing infrastructure, 
including telecommunications infrastructure, on tl1e Real Property and Railroad. Grantee shall 
reasonably negotiate and convey no-cost new easements to support access to. existing or new 
infrastructure of any type or to improve on said infrastructure. 

D. Granter shall have until March 31, 1999, to remove personal property not conveyed to Grantee 
and cultural artifacts described in Section :XXIII. below from buildings on tile Real Property and 
tile Railroad and vacate any of tile buildings in which it currently operates. 

E. Grantee shall take title subject to the use permit, described in Attachment F, executed between 
tile Home Depot and Granter. 

VI. LICENSES 

A. Gran tor reserves unto itself a no-cost license for whole or partial use of the buildings described .in 
Attachment G and a parking lot for use by Grantor's Safeguards and Security Division to conduct --

2 
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its "Emergency Vehicle Operations course". The term for these licenses also is listed in 
Attaclunent G, said licenses tenninating upon: (i) early abandonment of licenses upon 
notification to Grantee; or (ii) expiration of licenses unless. renewed. Renewal shall be in at 
Grantor's option for one-(1) year periods not to exceed a total of ten (10) periods, and Grantee 
shall presume that said options are exercised unless notice declining renewal is received w:ithin 
thirty (30) days or more of each license expiration. Granter shall cooperate with Grantee in the 
event that Grantee has a commercial tenant for space licensed by Granter, and to the e:>.,1ent 
practicable, abandon such Jicense(s) if (i) such abandorun.ent is. in the best interest of the 
UNITED ST ATES OF AMERICA, and (ii) substitute space is made available by Grantee, if 
Granter requires such space and it is not available ·within the Hanford·Site. · 

B. Grantor's operations in those buildings and the parking Jot in which it retains licenses shall be: 
(i) conducted in a neat and orderly manner so as not to endanger persoIU1e! or property of 
Grantee or Grantee~s other licensees, lessees, and invitees; and (ii) in compliance with all 
applicable Jaws, regulations, rules, and ordinances. In the event that the buildings licensed to 
Granter become unsuitable for occupancy for any reason, including damage, destruction,. or 
collective weai: and tear, Grant or reserves .the right to restore the buildings during the term of the 
licenses. 

C. Before expiration or prior termination of building licenses, Granter shal! restore the buildings or 
building interiors to the condition in which they were conveyed or to such improved condition as 
rnay have resulted from any impro,•ement made therein by Grantee during license terms, subject 
to ordinary. wear and tear for which Granter is not liable hereunder. 

.D. Granter shall be responsible for all utilities . and maintenance associated with operations . 
conducted in the building under license. In tJie event that partial building space is used, Granter 
and Grantee sha!I agree on a suitable prorated amount for building utilities and maintenance that 
Granter shall be responsible to pay to Grantee periodically. 

E. Granter reserves to the General Services Ad1ninistration ("GSA") a license 'to site a double-\\ide 
trailer and use parking spaces and. a portion .of the parking Jot for enclosed storage on the Real 
Property located south of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to 
have and use until abandoned. GSA shall. be responsible· for all utilHies and maintenance 
associated \\ith operations conducted from its trailer. 

F. Granter reserves unto itself a no-cost license providing acces.s to the Railroad for as long as 
Grantee maintains and/or operates said Railroad. Granter shall pay published tariffs as 
applicable. 

CONDITION OF REAL PROPERTY A..'\:D MAINTENANCE OF RAILROAD 

A, Granter shall clean the Real Property to an "industrial use" standard prior to transfer under this 
Indenture and subsequent abandonment of licenses. All buildings, utilities, and other property 

. conveyed will be transferred in "as is" and "where is." condition as at the signing hereof, without 
any warranty or guarantee, e)q,ressed. or implied, of any kind or nature, exc~pt as othenvise 
expressly stated in this Indenture. Granter shall not be obligated to repair, replace, or-rebuild any 
structures if and when licenses are abandoned except when Grantor's use resulted in damages 
exceeding ordinary wear and tear. Except as provided for in Section VIlI. below, Grantor shall 
,not be responsible for any liability to Grantee or third persons arising from such condition of the 
Real Property. The failure of Grantee to inspect fully the Real Property or to be fully informed as 
to th~ condition thereofwi!I not constitute grounds for any noncompliance with the terms of this 
Indenture. 

3 
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B. For so long as Grantee continues to maintain and/or operate tl1e Railroad (or Grantee's similarly 
situated successor(s)), Grant.ee shall maintain (he Railroad, includjng all structures, 
improvements, facilities and equipment in which tlus instrument conveys any interest, at all 
times in safe and serviceable condition, to assure its efficient operation and use, provided, 
however, that such maintenance shall. be required as to structures, improvements, facilities and 
equipment only during the useful life ti1ereof, as deternuned jointly by Granter and Grantee. 

Vffi WARRANTIES AND REPRESENTATIO;\S 

A. 

. B. 

C. 

D. 

Granter represents and warrants Wlder its enabling legislation (the Atomic Energy Act of 1954, 
as amended) that: (i) it has the full capacity, power and authority to enter into this Indenture and 
the transactions contemplated herein;. and -(ii) the execution, delivery and performance by 
Granter of this Indenture has been duly authorized and approved by all necessary governmental 
action on the part of .Grant or. · 

' . . 
Grantee represents and warrants that: (i) it is a political instrumentality of the State of 
Washington and duly organized W1der Jaws of the State of Washington; (ii) it has full capacity, 
power and auiliority to enter into and perfonn this Indenture and the continuing obligations 
contemplated herein; and (iii) the execution, delivery and performance by Grantee pf this 
Indenture have been. duly and validly authorized and approved by all necessary action on the part 
of Grantee. 

Granter represents that, to the best of Grantor's knowledge, there are no facts known to Granter 
that materially affect the value and condition of t11e Real Property and Railroad that are not 
readily observable by Grantee or tliat h;,ive not been disclosed to Grantee. The Parties 
acknowledge iliat in the course of abandoning any licenses, Granter may learn additional facts .· 
regarding the value and condition of tl1e Reaf Property. Granter shall identify such facts and 
disclose them to Grantee in a timely manner. · 

Pursuant to tl1e Comprehensive Environmental Response, Compensation, and Liability Act of 
1980, as amended, ("CERCLA") Section 120(h)(I) (42 U.S. Code § 9620(h)(I)), and 40 µ.s. 
Code of Federal Regulations Part 373, Granter has. 1pade .a complete search of its records 
concerning the Real Property and Railroad. These records indicat~ that hazardous substances, as 
defined by CERCLA Section 101(14), have been stored, disposed, or generated on the Real 
Property during the time Granter owned said Real Property. Quantities of hazardous substances 
were released or disposed of on the Real Property during the course of ownership by Gran tor, and 
the Real Property was listed on the National Priorities List by the Envirorunental Protection 
Agency ("EPA"). Said Real Property was remediated and removed from the National Priorities 
List in September 19.96. Granter agrees to meet all CERCLA obligations associated ·with the 
transfer of the Real Property now or in the future upqn notice by Grantee. 

E. All remedial actions necessary to protect human health and the environment with respect to .any 
such h.azardous substances remaining on the Real Property have been or will be taken before the 
date of transfer, and any additional remedial actions found to be necessary by regulatory 
authorities with jurisdiction over the Real Property or ,Railroad attributable to contamination of ' 
hazardous substances shall be conducted by Granter at Grantor's expense. 

IX. ASSIGNMENT OF- LEASES AND CONTRACTS 

A. Granter hereby assigns Parts 1, 2, and 3 of the lease dated May 1, 1996, (see Attachment H) 
execute9 between Granter and R.H. Smith Distributing Co., Inc.· ("Smith") for fuel oil 
distribution from building 1172A. Grantee hereby accepts the obligations of Granter under this 
lease in consideration of the payments by Smith for building 1172A operations, which are 

· assigned herewith to Grantee. Granter shall notify Smlili of assignment. 

4 
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B. Granter hereby assigns the lease d3ted March ·s, 1998, (see Attachment H) executed between 
Granter and Livingston Rebuild Center, Inc. ("LRC") for equipment repair services in building 
1171. Grantee hereby accepts the obligations of Granter under this lease in consideration of the 
payments by LRC for building 1171, which are assigned herewith to Grantee. Granter shall 
notify LRC of assignment. 

C. Granter hereby assigns two agreements, a supplemental agreement, and permit made among and 
by the Atomic Energy Agency (and its successors); Burlington Northern, Inc.; Oregon­
Washington Railroad & Navigation Company; and Union Pacific Railroad Company governing 
access to the Railroad (see Attachment H). Grantee hereby accepts the obligations and . 
considerations. under this agreement and pennit. Granter shall notify successors Burlington 
Northern and Union Pacific of these assignments. 

X OTHER AGREEMENTS 

A. No prior, present, or contemporaneous agreements shall be binding upon Granter or Grantee 
unless specifically referenced in this Indenture. No modification, amendment, or change to this 
Indenture ·shall be valid or binding upon the Parties unless in writing and executed by 
representatives autl10rized to contract for tl1e Parties. 

.. 
B. Grant or on written request from Grantee may grant a release from any of the terms, resen1ations, 

restrictions and conditions contained in tl1e Deed. Granter may release Grantee from any terms, 
restrictions, reservations, licenses, easements, covenants, equitable servitudes, contracts, leases, 
and ot11er conditions if Granter detennines that the Real Property and Railroad no longer serve 
the pwp6ses for which they were conveyed or t11e Grantee detennines t11at continued ow}fel'ship . 
of ilie Railroad is no longer economically viao!e. All or any portion of ilie Real Property or 
Railroad may be reconveyed to Granter subject to the conditions detailed in Section XVII. below. 

XL NOTICES 

Arly notices required under this Indenture shall be fonvarded to Granter· or. Grantee, respectively, by 
Registered or Certified niail, return rec~ipt requested, or by overnight delivery, at t11e following addresses: 

Realty Officer 
U.S. Department of Energy· 
Richland Operations Office 

P.O. Box 550, G3-18 
Richland, Washington 99352 

Executive Director 
Port of Benton 

3100 George Washington Way 
Richland, Washington 99352 

XII. LIMITATION OF GRANTOR'S AND GRANTEE'S OBLIGATIONS 

A. The responsibilities of Granter, as described in this Indenture, are subject to: (i) the availability 
of appropriated program funds for remediation and operation of the Hanford Site; and (ii) the 
federal Artti-Deficiency Act (31 U.S. Code§§ 1341 and 1517). 

B. 
. . 

Grantee shall, to the e>..1ent permitted under applicable law, indemnify and defend the United 
States against, and hold t,he illHTED STATES OF AMERICA-.hannless from, damages, costs, 
e>..'Penses, liabilities, fines, or penalties incurred by Granter and/or third parties and resulting 

5 
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XIV. 

C. 

D. 

from Grantee's activities on the Real· Property and Railroad, or any part thereof, including 
releases or threatened releases of, or any otJ1er acts or omissions related to, any hazardous wastes, 
substances, or materials by Grantee and any subsequent lessee or owner of the Real Property or 
Railroad or any subdivision tllereof, their officers, agents, employees, contractors,. sublessees, 
licensees, or the invitees of any of iliem. 

Grantee hereby releases t11e UNITED STATES OF Al\1ERICA, and shall take whatever action 
may be required by Granter to assure tile complete release of the UNITED STATES OF 
AlvfERICA from any and all liability for restoration or otJ1er damage under the Deed or other 
agreement covering tlie use by Grantee or its licensees, invitees, and lessees of any Real Property 
transferred by this instrument. 

Grantee's responsibilities for maintenance and operation of tlie Railroad under tlie tenns of this 
Indenture are subject to tlie economic viability of tlie Railroad. Section XVII. below shall apply 
if Grantee determines iliat economic viability is impossible after ten (10) years. · 

RIGHT·OFACTION 

The provisions of this Indenture are not intended to benefit third persons, and breach thereof shall not be 
the basis for a cause of action by such third person against either Granter o~ Grantee. · 

DISPUTES. 

A. Except as oilierwise provided in this Indenture, any dispute concerning a question of fact iliat is 
not disposed ofby agreement between the Parties shall be submitted for decision by ilie Manager, 
U.S. Department of Energy, Richland Operations Office, or his successor in function ("Manager­
RL). The Manager-RL shall, "ithin twenty.'(20) days, mail or ot11ern1se furnish a written 
decision to Grantee. The decision of the Manager-RL, shall be final and conclusive unless, 
within twenty (20) calendar days from the date of receipt of such copy, Grantee mails or 
otherwise furnishes to the Manager-RL, a ·written appeal addressed to the Associate Deputy 
Secretary for Field Management (FM·2). The decision of the Associate Deputy .Secretary for 
Field Management (FM-2), this officer's successor, or the duly authorized representative for the 
determination of such appeals shall be presented in writing within twenty (20) calendar days 
from receipt of notice of appeal and shall be final and conclusive unless detennined by a court of 
competent jurisdiction to have been fraudulent or capricious, or arbitrary, or so grossly erroneous 
as necessarily to imply bad faiili, or not supported by substantial evidence. In connection wiili 
any appeal proceeding under this Section, Grantee shall be afforded an opportunity to be heard 
and to offer evidence in support of its appeal. Pending final decision of a dispute under this 
Section, Grantee shall proceed dilig~ntly witl1 tl1e performance of this Indenture in accordarlce 
v.1tll tile decision oftl1e Manager-RL. 

B. This Section shall not preclude consideration- of questions of law in ·correction .with decisions 
provided for herein. Notlling in this Section, however, shall be construed as making final the 
decision.of any administrative official, representative, or board on a question of law. 

XV~ PLANNING AND DEVELOPMENT 

A. Granter is aware that Grantee is acquiring tl1e Real Property and Railroad for development for 
industrial use. Accordingly, Granter agrees that it shall cooperate reasonably witll Grantee and 
sign such docwnents and undertake such oilier acts, '\\1iliout incurring costs or liability, that. are 
necessary for Grantee to complete the planning, zoning, and development of tl1e Real Property 
and Railroad, ilie resale and marketing of any portion of tlie Real Property, and tlle formation 
and operation of special districts, metropolitan districts, and other quasi-governmental entities 
organized for the purpose of providing infrastructure facilities and services to or for the benefit of 
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the Real Property and Railroad. 

B. Without incuning costs or liability, Granter "ill cooperate reasonably with Grantee by signing 
such documents necessary for Grantee to apply to, the Auditor and to the Treasurer of Benton 
County, Washington and to the Washington State Department of Revenue for tax valuation or 
abatement with regard to t11e Real Property i.hat Grantee intends to sell. Upon request by 
Grantee, Granter will execute and deliver to and in the name of Grantee one or more easements, 
accompanied by a legal description, for subsequent re-grant to local utility. providers, for the 
purpose of installing new utility systems and relocating any existing systems, on any portion of 
the Real .Property in which Granter retains an interest. Other easements include, without 
limitation easements· for ingress and egress and private utility lines required in connection with 
any portion of the Real Property and Railroad being conveyed. Such easement documents shall 
be in fomi and content satisfactol}• to Granter and Grantee. 

XVL SUCCESSORS AND ASSIGNS 

A. The covenants, provisions, and agreements contained herein shall in every case be binding on 
and inure· to the benefit of t11e Parties hereto. and tJ1eir respective successors. The rights and 
responsibilities under this Indenture may not be assigned by Grantee within ten (10) years of the 
date of this Indenture witJ10ut tJ1e written consent of Granter,· said consent not being 
unreasonably withheld. 

B. Grantee ?hall not enter into any transaction that would deprive it of any of the rights and powers 
necessary to perfotm or comply with any or .all of the tenns, reservations, restrictions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions set forth herein, and 
if an arrangement is made for management or operation of the Real Property and Railroad by any 
agency or person other t11an Grantee, it shall reserve sufficient rights and authority to ensvre that 
said Real Property and Railroad shall be operated and maintained in accordance with tJ1e tenns, 
reservations, restrictions, licenses; easements, covenants, equitable servitudes, contracts, leases, 
and conditions. 

XVIl. REVERSIONARY INTEREST 

A. For the ten (10) years ne>.1 follo\\ing the effective date of this Indenture, in the event that any of 
the aforesaid tenns, reservations, restrictions, licenses, easements, covenants, equitable 
servitudes, contracts; leases, and. conditions.are not met, observed, or complied with by Grantee, 
whether caused by the legal inability of said Grantee to perfonn any of the obligations herein set . 
out, or othenvise, the title, right of possession, and all other rights conveyed by the Deed to 
Grantee, or any po1tion thereof, shall at the option of Gr.ant or revert to the UNITED ST A TES OF 
AMERICA in its then existing condition sb..iy (60) days following the date upon which demand 
to this effect is made in writing by Granter or its successor, unless within said si>."ty (60) days 
such default ·Or violation shall have been cured and all such tenns, reservations, restrictions, 
licenses, easements, covenants, equitable servitudes, contracts, leases, and conditions shall have 
been met, observed, or' complied wiili, in which event said reversion shall not occur, and title, 
right of possession, and all other rights conveyed, except those that have reverted, .shall remain 
vested in Grantee. · 

B. The Railroad shall be used and maintained for t11e purposes for which it was conveyed, and if 
said Railroad ceases to be used or maintained for such purposes, all or any portion of the Railroad 
shall, in its then existing condition, at the option ofGrantor, revert to the UNITED STATES OF 
AMERICA. If Granter notifies Gran.tee or its similarly situated successor(s) that rail sen>ice no 
longer is required, such reversionary interest shall tenniriate and Grantee shall be free to abandon 
or convert the use of any portion or all of the Railroad. 
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C. Grantee agrees tl1at in the event Granter exercises its option to revert all right, title, and interest 
in and to any portion of the Real Property or Railroad to tl1e UNITED ST A TES OF AMERICA 
or Grantee voluntarily returns title to said Real Property and Railroad in lieu of a reverter, then 
Grantee shall provide protection to, and maintenance of said Real Property and Railroad at all 
times until such time as the title actually reverts or is returned to and accepted by the UNITED 
ST A TES OF AMERICA. Such protection and maintenance shall, at a minimum, confonn to the 
standards prescribed in 41 U.S. Code of Federal Regulations § 101-47.4913 in effect as of the 
date of the conveyance. · 

XVIIl. USE OF REAL PROPERTY ANl> RAII.ROAD 

Grantee shall use and maintain the Real Property and Railroad on fair and reasonable terms without 
unlawful discrimination. In furt11erance of this condition (but without limiting its general applicability 
and effect) Grantee specifically agrees that: (i) it will establish such fair, equal, and nondiscriminatory 
conditions to be metby all users of the Real Property and Railroad, provided that Grantee may prohibit or 
limit any given type and kind of use if such action is necessary to promote safe operations; (ii) in its 
operation and the operation of the Real Property and Railroad, neitlier it nor any person or organization 
occupying space or facilities thereupon shall discrinti~1ate against any person or class of persons by reason 
of race, color, creed, sex, age, marital status, political affiliation or non-affiliation, national origin, 
religion, handicap or se>..'Ual orientation in tl1e use of any of t11e facilities provided for the public; and (iii) 
that irt any agreement, contract, lease, or other arrangement under which a right or privilege granted to 
any person, firm or corporation to conduct or engage in any lawful activity, Grantee shall insert and 
enforce provisions requiring the party to: (i) furnish said service on a fair, equal and nondiscriminatory 
basis to all users thereof; and (ii) charge fair, reasonable, and nondiscriminatory prices for each unit for 
service; provided, tluit the contractor may be allowed to make reasonable and nondiscriminatory 
discounts, rebates, or other similar types of price reductions to volume purchasers. 

XIX. ACCESS 

xx. 

A. Subject to the pro,1isions of Section V.A. above, Grantee shall, insofar as it is ,vit11in its powers 
and to the ex1ent reasonable, adequately protect the land access routes to the Real Property and 
Railroad. Grantee shall, either by the acquisition and retention of easements or other interests in 
or rights for the use of land or by adoption and enforcement of toning regulations, prevent the 
construction, erection or alteration of any structure in the access routes to and from the Real 
Property and Railroad. 

B. Granter reserves the right of access to those portions of t11e Real Property and. Railroad for the 
purpose. of construction, installing, maintaining, repairing, operating, and/or removing utility, 
teleconununications, · or well monitoring equipment over, under, across, and· upon the Real 
Property and Railroad. 

SEVERABILiTY 

If the construction of any oftl1e foregoing terms, reservations; restrictions, licenses, easements, covenants, 
equitable servitudes, contracts, leases, and conditions recited herein as provisions or Attachments, or the 
application of the san1e as pro".isions in any particular instance is held invalid, the particular tenn, 
reservation, restriction, license, easement, covenant, equitable servitude, contract, lease, or condition in 
question shall be construed instead merely as conditions upon the breach of which Granter may exercise 
its option to cause the title, intere~. right of possession, and all other rights conveyed to Grantee, or any 
portion thereof, to revert to it. The application of such terms, :reservations, restrictions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions. elsewhere. in tlle 
Indenture and the construction of ilie remainder of such terms, reservations, restrictions, licenses, 
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions shall not be 
affected thereby. 
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XXL GRANTEE'S STATUS 

Grantee shall remain at all times a political instrµmentality of Benton County, State of Washington. 

XXU ENVIRONMENTAL DISCLOSURES 

A. 

B. 

c. 

D. 

Lead-Based Paint Conditions. 

1. Prior to use of any Real Property by children under seven (7) years of age, Grantee shall 
remove'all lead-based paint hazards and all potential lead-based paint hazards from the 
said Real Property in accordance with all federal, State of Washington, and local lead,­
based paint laws, rules, regulations, and ordinances. 

2. Grantee agrees to indemnify Granter and the UNITED ST A TES OF AMERICA to the 
extent allowable under applicable law from any liability arising by reason of Grantee's 
failure to perform Grantee's obligations hereunder with respect to the elimination of 
immediate lead,..based paint healtl1 hazards, the prohibition against the use of lead-based 
paint, and Grantee's responsibility for complying with applicable federal, State of 
Washington, and local lead-based paint laws, rules, regulations,-and ordinances. 

Presence of Asbestos. 

I. Grantee is infonned that the Real Proper(y may be improved with materials and 
equipment containing asbestos-containing materials. The Due Diligence Assessment 
Report (see Attachment I) prepared by R.E. Morgan for Fluor Daniel Hanford, Inc. on 
August 28, 1998, discloses the condition and probable locations of asbestos-containing 
materials. Grantee ·is cautioned that unprotected or unregulated exposure to asbestos in 
product manufacturing and building construction workplaces have been associated with 
asbestos-related diseases. Both the Occupational· Safety and Neal th. Administration 
("OSHA") and the EPA regulate asbestos because the potential hazards associated with 
ex'J)osure to airborne asbestos fibers. Both OSHA and EPA have determined that such 
ex'Pqsure increases the risk of asbestos-related diseases, which include certain canc~rs 
and which can result in disability or death. 

2. Grantee is invited, urged, and cautioned to inspect the Real Property to ascertain the any 
asbestos content and condition and 'corresponding hazardous or environmental 
conditions relating thereto. Granter shall assist Grantee in obtaining any authorization 
that may be required to carry out any such inspection: Grantee shall be deemed to have 
relied solely on its own judgement in assessing the overall condition of all or any portion 

. of the Real Property, including without limitation, any asbestos hazards or concerns. 

Prese·nce of Poh1chlorinated Biphenvls. Except for the 1162 and 1163 facilities, buildings on 
the Real Property were constructed prior to the enactment of the Toxic.Substances Control Act of 
1976, as· amended, (15 U.S. Code §§ 2601 ...... 2692) that banned the manufacture of 
polychlorinated biphenyls ('~PCBs"). Fluorescent light fix'tures may contain balla:sts with trace 
amounts of PCBs. Spills from overheated. ballasts and ballast management (e.g., removal from 
sezvice) are subject to requirements found in 40 U.S. Code ofFec;leral Regulations Part 761. 

Grantor's Disclaimer. 

1. No warranties, either express or implied, are given witJ1 regard to the condition of the 
Real Property including, without limitation, whether the Real Property does or does not 
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contain lead-based paint, asbestos, PCBs or petroleum residues attributable to past 
operations (see "Envirorunental Assessment for the Transfer of 1100 Area, S.outhern 
Rail Connection and Rolling Stock, Hanford Site, Richland, Washing1on," also 
contained in Attachment I) or is not,safe for a particular purpose. The failure.of Grantee 
to inspect or to be fully infonned as· to ti1e condition of all or any portion of the Real 
Property shall not constitute grounds for any claim or demand for adjustment or -
noncompliance with the tenns of this Indenture. 

2. Granter assumes no liability for damages for personal injury, illness, disability, or death 
to Grantee or to .. Grantee's successors, assigns, employees, invitees, or any other person 
subject to Grantee's control or direction or to any ot11er ·person, including members of 
the general public, arising from or incident to the purchase, transportation, removal, 
handling, use, disposition, or ot11er acti,~ty causing or leading to contact of any kind 
'\\ilmtsoever with asbestos on the Real Property, whether Grantee has properly warned or 
failed to properly warn the individuals(s) inj]Jred. 

XXIlI. CULTURAL ARTIFACTS AND HISTORIC STRUCTURES 

A. Grantor conducted an inspection of the Real Property on February 3, 1998, in compliance with 
Part V, Paragraph C of the "Programmatic Agreement for the Built Environment," which states 
that the Grantor's Cultural R~sources Program shall undertake a cultural assessment of the 
contents of historic buildings and structures to locate and identify artifacts t11at may have 
interpretive or educational value as exhibits for local, State of Washing1on, or national museums. 
Said assessment has been completed, and artifacts identified are listed in Attaclunent J. 

B. Granter and Grantee shall jointly execute a Memorandum of Understanding ("MOU'') wi.111 the 
Washing1on State Department of Community/ Trade, and Economic Development, Office of 
Archeology and Historic Preser\'ation t11at will address cultural resource issues associated with 
ilie Real Property and Railroad. Afterjoint negotiation of an acceptable MOU, Grantee shall be 
bounq by ilie tenns of said MOU for the purposes of cultural artifacts disposition and care under 
the terms of this Indenture. · 

IN WITNESS WHEREOF, the Parties, by and through their authorized representatives, have executed ilie 
foregoing Indenture on the date first written above. 

United States of America by and through the U.S. Department of Energy 
GRANTOR: 
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) Port of Benton, Washington 
GRANTEE: 

Witnessed by Notary Public:_,,_,.:....i.(~.L.J..~~~--ll,....a..._;,_-1cJi..,.a."'-I..~~-· -My Commission Expires:_'1...::::1.....!ooC~=l----1--J.~-4-!i,.,d~...a.----'-
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11_00 Area Legal Description 

Department of Energy Railroad, Southern Connection, Legal Description 

Personal Property, 1100 Area Transfer, October 1, 1998 

Quitclaim Deed 

Easements 

Future Easements and Use Pennit 

Licenses 

Leases (2) and Raiiroad Agreement and Permit 

bue Diligence Assessment Report and Emironmental Assessment 

Historical Artifacts Assessment 
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PORT OF BENTON 

September 12, 2000 

Jonn Haakenson, President 
Tri-City Railroad Company 
P. 0. Box 1700 
Richland, Washington 99352 

SUBJECT: Port of Benton Railroad 

Dear Mr. Haakenson, 

3\00GeoqieW~Way 
Richland, Wa$hington ~52 
(508} 375'®60 · 
FAX (509) 375-5287 

1 am writing to you on behalf of the Port of Benton with regard to the Contract for Operation and 
Maintenance of the RJiilroad entered into between the Port and Livingston Rebuild Center, Inc. on 
October 1, 1998. This contract has now been assigned Lo Tr:1-City Rnilroad Company (TCRC). 

·. 
The Port receiv.ed the railroad propeny from the United States. The Port is currently paying TCRC 
to maintain tlie rallroad. The contract with TCRC provides th~t you will develop revenue from the 
operation of the railroad and a ponion of the income from oper1tions will he paid to the Port to off­
set the cost of the maintenance. 

The Port ls aware that Union Pacific Railroad Company contim.es to use the Port of Benton railroad 
to service lts customers in north Richland, but is not paying compensation for the use of the railroad, 
nor is it providing maintenance of the Port's railroad. Therefore, the Port hereby directs TCRC to 
give written notice to Union Pacific Rallroad terminating its rights to use the Port of Benton track. 
The termination shall be effective sixty days after the date of t'1e notice. 

If you have apy questions or if you need any further informa.tinn, please contact me. 
llllL'lllel Y, 

.JUJm. 
Scott D. Keller 
kssistant Executive Director 

c: Port Commission and Counsel 
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From: 
Sent: 
To: 
Subject: 

Thank you Sir. 

Have a great week. 

Scott 

Scott Keller [keller@portofbenton.com] 
Wednesday, August 24, 2011 11 :50 AM 
Randall, Chris M 
RE: Track Usage Agreement 

From: Randall, Chris M [mailto:Christopher.Randall@BNSF.com] 
Sent: Wednesday, August 24, 2011 7:22 AM 
To: Scott Keller 
Subject: RE: Track Usage Agreement 

I sent to Craig this morning. 

This message may be confidential and should be read or retained only by the intended recipient. If you have received this 
transmission in error, please immediately notify the sender by replying to this message and then deleting it from your 
system. 

Chris Randall 
Shortline Development 
817-352-6132 (office) 
817-313-6415 (cell) .......................................................................................................................................................................................................................................... . 

From: Scott Keller [mailto:keller@portofbenton.com] 
Sent: Tuesday, August 23, 2011 9:59 AM 
To: Randall, Chris M 
Cc: Craig Levie; Tom Cowan (tcowan@cowanmoore.com); Stuart Dezember; John Haakenson 
Subject: FW: Track Usage Agreement 

Chris, 

I had the last e-mail returned. I left out the s in your name. 

Sorry. 

Scott 

From: Scott Keller 
Sent: Tuesday, August 23, 2011 7:14 AM 
To: chritopher.randall@bnsf.com 
Cc: 'Craig Levie'; Kelly Thompson; Tom Cowan (tcowan@cowanmoore.com); John Haakenson; Diahann Howard 
Subject: Track Usage Agreement 

Chris, 

BNSF-Peterson 000354 



I just received a voice mail from Craig Levie regarding the track usage agreement. The Port has contracted with 
Tangent Services to attempt to help us with future railroad issues. Please forward to Craig, the track usage 
agreement draft that you prepared for the Port of Benton. 

Thank You. 

On another note, I have contacted Tyler McCoy in your real estate division regarding our interest in purchase 
land in Prosser WA. Any help from you would be appreciated to accomplish this task in a timely manner. Tyler 
has been good to work with. The Port has hired an MAI appraiser to value the property. We should have a 
value within a few months. 

Thanks for everything. 

Scott 

2 
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This email may COl'llain privileged or c"'lfidentlal i'lformalion disclosed only to the addressee. If you have received this email in e"or, do not copy or distribute It to 
other persons not Ollthorized to receive it. Please call the sendtr ot 509.375.3060 to make o"ongementsfor the document to be retrieved or destroyed 

---Original Message---
From: McCoy, Tyler (US) [mailto:Tyler.McCoy@am.jll.ex>m] 
Sent: Thursday, March 25, 2010 2:49 PM 
To: Scott Keller; Kelly Thompson 
Cc: Stuart Dezember; Sharman, Tim (US); chrlstopher.randall@bnsf.com 
subject: BNSF Land Sale to Port of Benton 

Scott: 

I spoke with Stuart Dezember regarding the Port's land purchase from BNSF and he asked me to provide a 
synopsis as to where we stand: 

• The area was submitted for operating approval in September of 2009. So far two of the four approvals 
have been received however I cannot offer a commitment as to when a decision will be made on the 
remaining ones. 

• Attached is the Exhibit A that was prepared for this transaction as well as the aerial photos. 
• The size of the sale area is approximately 808,687 square feet 
• While no price has been set, this transaction could be in the $500,000.00 range, give or take, based up 

on the assessed value of the adjoining parcels. For a transaction of this size BNSF will require an 
appraisal be completed to help determine the purchase price. We would look to begin the appraisal once 
the site has been approved for sale. 

• Per our discussion late last fall, it was my understanding the Port would not likely pursue this purchase in 
201 O and instead look to purchase sometime the following year. 

1 

From: Rogalsky, Pete [mailto:PRogalsky@O.RIOILAND.WA.US) 
Sent: Tue 12/8/200911:37 AM 
To: Scott Keller; Stuart Dezember 
Subject: Meeting with T. Cowan about Railroad Lease 

Stuart and Scott, 

Thanks for a helpful update this morning, Stuart. This is just a tickler that when it see_ms appropriate co~ld you coordinate 
a meeting with yourselves and Tom Cowan to help me und~rstand the Port'_s lease with TCRR and how it may be 
impacted by the various changes the City would like to see m TCRR operatiOns? 

Looking forward to our next steps. 
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BNSF RAILWAY COMPANY, 

Plaintiff,

UNION PACIFIC RAILROAD
COMPANY, and PORT OF BENTON,

Plaintiff-Intervenors,

v.

TRI-CITY & OLYMPIA RAILROAD
COMPANY LLC,

Defendant.

NO. CV-09-5062-EFS

ORDER GRANTING BNSF’S MOTION
FOR SUMMARY JUDGMENT, DENYING
TCRY’S MOTION FOR SUMMARY
JUDGMENT, AND DENYING ALL
OTHER PENDING MOTIONS AS MOOT

Before the Court, without oral argument, are Plaintiff BNSF Railway

Company’s (hereinafter “BNSF”) Motion for Summary Judgment, ECF No. 267,

and Defendant Tri-City & Olympia Railroad Company LLC’s (hereinafter

“TCRY”) Motion for Summary Judgment, ECF No. 273.  Also before the Court

are BNSF’s Motion to Compel Discovery Propounded to Defendant Tri-City &

Olympia Railroad Company, L.L.C., ECF No. 305, and TCRY’s Motion for

Protective Order, ECF No. 316.  After reviewing the submissions of the

parties and applicable authority, the Court is fully informed.  For the

reasons discussed below, the Court grants BNSF’s Motion for Summary

Judgment, denies TCRY’s Motion for Summary Judgment, and denies all other

pending motions as moot. 

ORDER * 1
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I. BACKGROUND1

A. 1947 Agreement

On November 6, 1947, the United States, acting through the U.S.

Atomic Energy Commission (“Commission”), entered into an agreement (“1947

Agreement”) with several railroads to establish service to the Hanford

Nuclear Reservation (“Hanford site”).  BNSF and Union Pacific Railroad

Company (“UP”), the undisputed successors-in-interest to the 1947

Agreement, were granted “equal joint” operating rights over trackage

beginning near Kennewick and extending north of Richland to the Hanford

site (“Richland Trackage”).

The 1947 Agreement identifies the rights of the parties to railway

lines as shown on an August 25, 1947 map attached to the Agreement as

“Exhibit A.”  The 1947 Agreement acknowledges that “the Government has

constructed on its property a line of railway . . . extending from

        In connection with their motions, the parties submitted Joint1

Statements of Uncontroverted Facts.  ECF Nos. 281 & 294.  The Court treats

these facts as established consistent with Federal Rule of Civil Procedure

56(d), and sets these forth in this “Factual Background” section without

reference to an ECF number.  Any disputed facts are supported by a

citation to the record.  The Court has reviewed the record supporting the

parties’ cross-motions for summary judgment, and finds that there are no

issues of material fact precluding summary judgment.  See Fair Housing

Council of Riverside Cnty., Inc. v. Riverside Two, 249 F.3d 1132, 1136

(9th Cir. 2001) (discussing district court’s duty to review the record

when ruling on cross-motions for summary judgment). 

ORDER * 2
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Hanford, Washington, southerly to a point near the north bank of the

Yakima River,” and states as its purpose that “the Government desires to

have a direct rail connection to the south so as to interchange business

with [BNSF and UP’s predecessors in interest].”  To this end, Article V

of the 1947 Agreement grants BNSF and UP’s predecessors in interest the

“equal joint right” to operate on the rail line and “to use said

interchange facilities and wye for the purpose of interchanging business

with the Government.”  Article VII of the Agreement states that BNSF and

UP’s predecessors in interest “each of itself agrees to deliver and

receive at said interchange facilities all business which either is

obligated to transport as a common carrier railroad.”  Article IX of the

Agreement imposes an obligation on BNSF and UP’s predecessors to “agree

from time to time upon rules and regulations covering the movement of

engines, cars and trains over the line B-E and on said interchange

facilities.”   

The map attached to the 1947 Agreement identifies several points,

labeled A through E.  Point A is in Kennewick, and points B, C, and D

extend along the rail line in a northwesterly direction toward the Hanford

site.  The map identifies point E as a location to the north of Richland

upon which interchange tracks were to be built.  The government later

constructed an interchange facility at Point E, and today, Point E is

TCRY’s rail yard and is still operated as an interchange facility. Though

the 1947 map identified a location to the south of the interchange tracks

for the wye, the wye was in fact later built to the north of the

interchange tracks.  2

      A wye is a triangular arrangement of rail tracks designed to allow2

ORDER * 3
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In 1948, the 1947 Agreement was the subject of a ruling by the

Interstate Commerce Commission (ICC).  Because the government was the only

“customer” served by BNSF and UP’s predecessors, the railroads sought

exemption from the required public convenience and necessity

certifications for common rail carriers.  The ICC’s Order held that a

certificate was required because the railroads would also provide common

carrier services to businesses in and around Richland.  The ICC’s Order

modified terms in the 1947 Agreement regarding payment and rights to

termination, but left the remainder of the Agreement undisturbed. 

B. 1961 Agreement

In 1961, the Commission entered into a second agreement (“1961

Agreement”) with the Railroads.  Section 1 of the 1961 Agreement leased

three specified areas of track to the railroads.  Section 2 of the

Agreement granted “the Railroads, and the industries served by them, the

right to construct additional industrial spur, set-out, and such other

tracks connecting with the Government’s main tracks or classification

yards as may be required to provide rail service for industries.”  Section

3 of the 1961 Agreement states as follows:

The Commission hereby grants the Railroads the right to
operate with their employees and equipment over such segments
of the Government’s tracks shown on Exhibit “A” as it may be
necessary to use for the purpose of moving freight shipments
to or from the tracks covered by this agreement. 

Section 3's grant of authority was consistent with the agreement’s stated

purpose of allowing the railroads to operate on the United States’ tracks

“for the sole purpose of receiving and delivering shipments routed via the

railway equipment to change direction by performing a “three-point turn.” 
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Railroads and consigned by or to shippers and receivers located on said

spur or side tracks.” 

 The rail line depicted in a 1960 map attached as Exhibit A to the

1961 Agreement begins south of Richland at the Yakima River Bridge, and

extends to a Department of Energy (DOE) “barricade” roughly one thousand

feet north of the wye tracks.  The three segments of track leased in the

1961 Agreement are all south of the interchange facility and wye.   

In 1979, the United States entered into an agreement with the

railroads converting the 1961 lease agreement into a permit so that the

tracks could be classified as surplus under the Federal Property and

Administrative Services Act of 1949.  This agreement deleted Sections 1

and 4 of the 1961 Agreement, which detailed the terms of the lease and the

railroads’ maintenance obligation, but left the 1961 Agreement’s other

provisions “in full force and effect.”

C. 1998 Indenture

In 1998, the United States, acting through the DOE, conveyed

ownership of a six-mile section of track to the Port of Benton (“Port”)

through an Indenture, thereby assigning the DOE and Commission’s rights

under the 1947 and 1961 Agreements to the Port.  The indenture stated that

the 1947 and 1961 Agreements and the 1979 permit agreement governed access

to the Railroad.  The Indenture also stated that the Port, as assignee,

agreed to be bound by the obligations and considerations in the United

States’ permit.  As a result of these agreements, the Port has the right

to terminate BNSF and UP’s rights to use the Richland Trackage upon six

months notice. 

/  

ORDER * 5

Case 2:09-cv-05062-EFS    Document 329    Filed 12/14/11



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

D. Interchange Agreement

On October 1, 1998, the Port entered into a Maintenance and Operation

Agreement with TCRY’s predecessor, Livingston Rebuild Center, Inc.

(“Livingston”), under which it agreed to pay Livingston $325,000 per year

for the maintenance of the Richland Trackage.  These contractual rights

and obligations were subsequently assigned to TCRY.  

In May 2000, BNSF and TCRY contracted to interchange cars going into

the Richland Trackage (“Interchange Agreement”).  They exchanged cars at

the Richland Junction, and TCRY served BNSF’s customers along the Richland

Trackage.  TCRY maintained the trackage at its own expense and began

charging a per-car fee for its services.  This contract specifically

reserved BNSF’s rights under the 1947 and 1961 Agreements. 

In a September 12, 2000 letter to then-TCRY President John Haakenson,

the Port’s Assistant Executive Director Scott Keller acknowledged that the

Port was paying TCRY to maintain the railroad under a contract that

allowed TCRY to charge a fee for its railroad operations, the revenue from

which would offset the cost of maintenance.  Recognizing that UP was using

the Richland Trackage without paying a fee, the Port directed TCRY “to

give written notice to [UP] terminating its rights to use the Port of

Benton track.”  Beginning November 14, 2000, UP could no longer continue

its unauthorized use of the Richland Trackage: it would need to establish

an interchange agreement with TCRY. 

From approximately April 2001 through November 2001, TCRY and BNSF

continuously disagreed about BNSF’s right to operate on the Richland

Trackage.  BNSF claimed the 1947 and 1961 Agreements allowed it to

directly operate on the Richland Trackage without interchanging; TCRY
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maintained that BNSF could only operate on the Richland Trackage if it

operated under the Interchange Agreement.  This disagreement about BNSF’s

rights to operate on the Richland Trackage forms the essential controversy

before the Court today.  

E. Railroad Lease

In 2002, TCRY and the Port negotiated a lease agreement (“Railroad

Lease”) that authorized TCRY to provide rail and track maintenance

services on the Richland Trackage.  Paragraph 7.4 of the lease agreement

states that TCRY “shall not take any actions which will amend, modify,

terminate or invalidate any existing contracts which the Port has with any

other railroad carrier, without the Port’s prior written consent.” 

F. Legal Action

In 2009, BNSF informed TCRY that it intended to exercise its rights

to directly operate on the Richland Trackage.  TCRY objected, and on July

20 and 21, 2009, TCRY erected a barrier which physically prevented a BNSF

locomotive from reaching BNSF customers along the Richland Trackage.  A

few days later, TCRY requested that the Port terminate the Richland

Trackage agreements with BNSF.  The Port refused.

BNSF filed this suit on July 20, 2009.  ECF No. 1.  UP moved to

intervene on August 4, 2009, ECF No. 26, and the Court granted UP’s

motion.  ECF No. 46.  On August 12, 2009, the Court granted BNSF’s motion

for a preliminary injunction, prohibiting TCRY from blocking BNSF’s access

to the Richland Trackage and requiring TCRY to charge its customary fee. 

ECF No. 46 & 93.  TCRY filed an interlocutory appeal on September 9, 2009,

which was voluntarily dismissed.  ECF Nos. 67, 101, 108 & 109.  Since

August 15, 2009, BNSF and TCRY have been operating under the Proposed
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Operating Plan created to comply with the Court’s preliminary injunction. 

ECF No. 52.

On March 8, 2010, the Court granted the Port of Benton’s request to

intervene.  ECF No. 121.  On June 2, 2010, TCRY filed a separate but

related action in Benton County Superior Court against the Port, asserting

claims for inverse condemnation, breach of contract, breach of implied

covenant of good faith and fair dealing, promissory estoppel, and quantum

meruit.  ECF No. 209-1.  By order dated August 20, 2010, the Superior

Court stayed the state court action pending resolution of the federal

claims in this Court.  ECF No. 209-2. 

On September 29, 2010, the Port amended its complaint, asserting that

TCRY breached Railroad Lease Paragraph 7.4, which prohibits TCRY from

“amend[ing], modify[ing], terminat[ing], or invalidat[ing]" other

railroads' existing contractual relationships with the Port, when it

temporarily blocked BNSF Railroad Company (BNSF)'s access to the Richland

Trackage in July 2009.  ECF No. 136.  TCRY asserted several counterclaims

against the Port, including inverse condemnation, breach of contract,

breach of implied covenant of good faith and fair dealing, promissory

estoppel, quantum meruit, and tortious interference with contract.  ECF

No. 165, ¶¶ 18-24.  

TCRY filed a motion for summary judgment on October 20, 2010, seeking

dismissal of the Port’s Amended Complaint.  ECF No. 142.  On November 24,

2010, the Port moved for summary dismissal of TCRY’s counterclaims.  ECF

No. 171.  TCRY then moved on December 17, 2010, to remand the inverse

condemnation claims to state court for determination where they were

originally asserted.  ECF No. 200.  On July 1, 2011, the Court denied
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TCRY’s Motion for Summary Judgment and Motion for Remand. ECF No. 264. 

The Court’s Order granted the Port’s Motion for Partial Summary Judgment,

dismissing TRCY’s counterclaims against the Port.  Id. In denying TCRY’s

Motion for Summary Judgment, the Court found that under the 1947 and 1961

Agreements, BNSF and UP have “equal joint” rights to operate directly upon

the Richland Trackage, and that TCRY took its lease of the Richland

Trackage subject to BNSF and UP’s rights.  Id.

TCRY and BNSF now both move for summary judgment regarding the nature

and extent of BNSF and UP’s rights to operate on the Richland Trackage. 

ECF Nos. 267 & 273.  TRCY asserts that BNSF and UP’s rights under the

Agreements are limited to use of the trackage only up to the interchange,

or alternatively, the wye, and that BNSF may use those portions of track

for interchange purposes only.  BNSF argues that their right to operate

directly extends to all Richland Trackage south of the old Department of

Energy barricade, and is subject only to the limitation that it be used

“for the purpose of moving freight shipments.”  After reviewing the record

in this matter, the arguments of the parties, and applicable authority,

the Court is fully informed.  Because the 1947 and 1961 Agreements give

BNSF and UP the right to operate directly on the entirety of the Richland

Trackage, the Court denies TRCY’s motion and grant BNSF’s motion. 

III.  DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate if the “pleadings, the discovery and

disclosure materials on file, and any affidavits show that there is no

genuine issue as to any material fact and that the moving party is

entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  Once a
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party has moved for summary judgment, the opposing party must point to

specific facts establishing that there is a genuine issue for trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).  If the nonmoving

party fails to make such a showing for any of the elements essential to

its case for which it bears the burden of proof, the trial court should

grant the summary judgment motion.  Id. at 322.  When considering a motion

for summary judgment, the Court does not weigh the evidence or assess

credibility; instead, “the evidence of the non-movant is to be believed,

and all justifiable inferences are to be drawn in his favor.”  Anderson,

477 U.S. at 255.  When ruling on cross-motions for summary judgment, the

Court has a duty to review the record supporting the parties’ motions and

to determine whether there are issues of material fact precluding summary

judgment.  Fair Housing Council of Riverside Cnty., Inc., 249 F.3d at

1136. 

Here, both TRCY and BNSF have moved for summary judgment.  Both

parties agree that there are no genuine issues of material fact, and after

reviewing the record in this matter, the Court finds that there are none. 

Summary judgment is thus appropriate if either party is entitled to

judgment as a matter of law.

B. Applicable Law

When interpreting a contract under Washington law, the Court attempts

to “ascertain the parties’ intentions and give effect to their

intentions.”  Taylor-Edwards Warehouse & Transfer Co. of Spokane, Inc. v.

Burlington N., Inc., 715 F.2d 1330, 1334 (9th Cir. 1983) (citing Jones v.

Hollingsworth, 88 Wn.2d 322, 326 (1977)).  Under Washington law, extrinsic

evidence is only admissible “as to the entire circumstances under which

ORDER * 10

Case 2:09-cv-05062-EFS    Document 329    Filed 12/14/11



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

the contract was made, as an aid in ascertaining the parties’ intent.” 

Berg v. Hudesman, 115 Wn.2d 657, 667 (1990).  When a contract is

unambiguous and its formation is undisputed, the interpretation of the

contract is a question of law that is appropriate for resolution on

summary judgment.  See, e.g., Mfg’d Hous. Cmtys. of Wash. v. St. Paul

Mercury Ins. Co., 660 F. Supp. 2d 1208, 1212 (W.D. Wash. 2009) (citing

Mayer v. Pierce Cnty. Med. Bureau, 80 Wn. App. 416, 420 (1995)).  

C. The Parties’ Positions

TCRY concedes that BNSF has the right to operate directly on a

portion of the Richland Trackage, but argues that language in the 1947

Agreement geographically restricts the United States’ grant to BNSF and

UP’s predecessors to direct service between points “C” and “E” on the map

attached as Exhibit A to the 1947 Agreement.  Because point “E” on Exhibit

A to the 1947 Agreement is the present-day site of TCRY’s interchange

facility, TCRY argues that BNSF and UP should be enjoined from directly

serving points north of the interchange facility, and should be required

to interchange with TCRY in order to serve customers north of the

interchange facility.  Alternatively, TCRY argues that BNSF

and UP’s operating rights should terminate at the wye built a short

distance north of the interchange facility.

TCRY also asserts, in an argument developed primarily in its reply

memorandum, that the 1947 Agreement only grants the railroads rights to

use trackage between points “C” and “E” on Exhibit A for the purpose of

interchanging rail traffic with the government, and not to provide direct

rail service to customers along that track.  Finally, TCRY argues that it

would be unfair to allow BNSF and UP to directly service customers north
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of the interchange facility because pursuant to the 1998 Maintenance and

Operation Agreement, it is charged with the sole responsibility for

maintaining the Richland Trackage.  TCRY requests a permanent injunction

prohibiting BNSF and UP from traveling north of its interchange facility.

BNSF argues that because the wye pictured in Exhibit A to the 1947

Agreement was later built to the north of the interchange facility

(instead of to the south as represented in Exhibit A), the 1947 Agreement

does in fact grant the railroads operating rights north of the interchange

facility.  BNSF further argues that Sections 2 and 3 of the 1961 agreement

extended the Railroads’ operating rights to the entirety of the Richland

Trackage, limited only by the broad requirement that their operations be

for the purpose of “moving freight shipments.”   BNSF requests a3

      BNSF also argues that TCRY’s argument is foreclosed by the law of3

the case.  However, the Court’s September 28, 2009 Order Granting BNSF’s

Motion for Preliminary Injunction expressly stated that the Court’s

preliminary injunction ruling was “not binding on the Court in future

proceedings in this case.”  ECF No. 93 at 2; see also Sierra On-Line, Inc.

v. Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir. 1984)

(recognizing that trial court’s findings regarding a party’s probability

of success on the merits are not binding on future stages of the case). 

Furthermore, while the Court’s July 1, 2011 Order held that TRCY leasehold

rights were “subject to UP and BNSF’s continued use of the Richland

Trackage, as secured by the 1947 and 1961 Agreements,” ECF No. 264 at 23,

the question of the exact nature and extent of the parties’ rights over

the Richland Trackage was not then before the Court.
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declaratory judgment recognizing its operating rights over the Richland

Trackage and a permanent injunction compelling TCRY to afford it equal

access to the Richland Trackage. 

Intervenor-Plaintiff UP does not oppose BNSF’s motion, but asks that

any ruling on the motion protect the “equal, just, and fair” operating

rights to the Richland Trackage that it was granted by the 1947 Agreement. 

 UP also asserts that BNSF does not have the right to provide direct rail

service to the Hanford site, but that BNSF’s direct rail service rights

instead terminate somewhere between TCRY’s interchange facility and

Hanford. 

D. Analysis

i. BNSF’s Operating Rights on the Richland Trackage

On close review of the underlying agreements, it is apparent that

BNSF’s reading of the 1947 and 1961 Agreements is the correct one.  While

the 1947 Agreement’s grant to BNSF and UP’s predecessors in interest is

explicitly limited to the “right to operate . . . between points B and E,

and to use said interchange facilities and wye for the purpose of

interchanging business with the government,” ECF No. 32-2 at 13, this

agreement was speculative and referenced trackage that had yet to be

built.  See id. at 12 (the Commission shall lay track in “approximately

the location shown in yellow on said exhibit,” and shall build an

interchange and wye “in the vicinity of point E.” (emphasis added)).  At

the time the 1947 Agreement was drafted, the United States was the only

shipper on this section of track, and security concerns prevented private

access to the Hanford site; thus, the Agreement’s reference to point “E”

appears to be intended to demarcate a convenient place for interchange,
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rather than to provide an affirmative limitation on the railroads’ later

ability to service rail customers.  But regardless of the exact intent

behind the 1947 Agreement, the 1961 Agreement greatly expands the United

States’ grant to BNSF and UP. 

The 1961 Agreement has the stated purpose of allowing the railroads

to “receiv[e] and deliver[] shipments routed via the Railroads and

consigned by or to shippers and receivers” located on spur or side tracks

connecting to the United States’ tracks.  ECF No. 32-3 at 62.  As noted

above, Section 3 of the 1961 Agreement states as follows: 

The Commission hereby grants the Railroads the right to operate
with their employees and equipment over such segments of the
Government’s tracks shown on Exhibit “A” as it may be necessary
to use for the purpose of moving freight shipments to or from
the tracks covered by this agreement. 

 
Id. at 63.  Exhibit A to the 1961 Agreement is a detailed map depicting

the entirety of the Richland Trackage, minus the subsequently-built Port

trackage and spurs extending west from the wye.  The above-quoted language

grants BNSF and UP broad operating rights over the Richland Trackage, and

bulwark’s BNSF’s position.    

TCRY makes much of Section 3's limitation that the railroads may only

use such segments of the tracks as may be necessary to access “the tracks

covered by this agreement.”  TCRY argues that because Section 1 of the

agreement, which contains the operative language of the lease, lists only

sections of track south of the interchange facility, the “tracks covered

by this agreement” are all south of the interchange, and thus Section 3's

grant does not extend north of the interchange or wye.  Section 2 of the

agreement, however, also grants “the Railroads, and industries served by

them,” the right to construct additional “industrial spur, set-out, and
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such other tracks connecting with the Government’s main tracks or

classification yards as may be required to provide rail service for

industries.”  Id.  It seems readily apparent that the Port’s spur tracks

are “industrial spur, set-out, and such other tracks” that were

constructed by “the industries served by [the railroads]” as the phrase is

used in the 1961 Agreement.  These subsequently-built tracks are thus

“tracks covered by” the 1961 Agreement, and it follows logically that

Section 3 also grants BNSF and UP the right to serve customers on these

later-built sections of Port trackage and spurs extending west of the wye. 

TCRY also argues that Section 3's reference to “tracks shown on

Exhibit ‘A’” precludes a reading of the 1961 Agreement that grants BNSF

and UP rights relating to tracks built after the Agreement, because they

by definition could not be shown on Exhibit A.  But Section 3's reference

to “tracks shown on Exhibit ‘A’” relates to the section of track over

which BNSF and UP are afforded rights, not the Section’s later use of the

phrase “tracks covered by this agreement;” these tracks are precisely the

tracks over which BNSF and UP seek access.  This interpretation of the

1961 Agreement is supported by its stated purpose of opening up the

Richland Trackage to common carrier rail service in order to promote

industrial development in the Richland area.  Of course, BNSF and UP’s

right to use the Richland Trackage may only be “for the purpose of moving

freight shipments.”

/

Accordingly, the Court finds that the 1961 Agreement grants BNSF and

UP the right to operate directly on the Richland Trackage.  This right
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extends north of the TCRY interchange facility, and includes both the spur

tracks to the west of the wye and the main-line tracks north to Horn

Rapids Road.  Neither BNSF nor UP has a right to serve the Hanford site

directly.

ii. UP’s Operating Rights on the Richland Trackage

UP’s position is clearly supported by the 1947 Agreement.  The 1947

Agreement grants both BNSF and UP’s predecessors in interest “the equal

joint right” to operate on the relevant section of track.   ECF No. 32-2

at 13.  This grant includes the future-looking assurance that “any right

or privilege at any time granted by the Commission to one of said

companies in respect to its operations shall be a right or privilege which

the other company may at its option exercise in respect to its

operations.”  Id.  Furthermore, the Agreement requires BNSF and UP’s

predecessors to “agree from time to time upon rules and regulations” for

the use of the Richland Trackage, and requires that such rules and

regulations “shall be equal, just, and fair,” and “shall not unjustly

discriminate against either.”  Id. at 14.  These portions of the 1947

Agreement have not been modified by later agreement, and remain in force

today.  As such, the Court includes UP in any declaratory or injunctive

relief it affords BNSF.

E. Relief Granted

i. Declaratory Judgment

Under the Declaratory Judgment Act, 28 U.S.C. § 2201, declaratory

judgment is proper when one party has established that “there is a

substantial controversy, between parties having adverse interest, of

sufficient immediacy and reality to warrant issuance of a declaratory
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judgment.”  Scott v. Pasadena Unified Sch. Dist., 306 F.3d 646, 658 (9th

Cir. 2002) (quoting Western Min. Council v. Watt, 643 F.2d 618, 624 (9th

Cir. 1981)).  Here, the factual background of this case unquestionably

demonstrates that such a controversy exists and that declaratory judgment

is proper.

BNSF requests a declaratory judgment recognizing its rights to

provide direct rail service over the Richland Trackage.   For the reasons4

discussed above, the Court grants BNSF’s request in this regard, and

issues a declaratory judgment recognizing both BNSF and UP’s rights to

provide direct rail service over the Richland Trackage. 

ii. Permanent Injunction

BNSF also requests a permanent injunction compelling TCRY to allow

it access over the Richland Trackage and requiring TCRY to coordinate

train scheduling and dispatching with BNSF and UP.  

Permanent injunctive relief is proper when a party can show “(1) that

is has suffered an irreparable injury; (2) that remedies available at law,

such as monetary damages, are inadequate to compensate for that injury;

(3) that, considering the balance of hardships between the plaintiff and

defendant, a remedy in equity is warranted; and (4) that the public

interest would not be disserved by a permanent injunction.”  eBay Inc. v.

      TCRY argues that BNSF’s requested relief must be denied because BNSF4

failed to name the Port and UP, who are necessary parties under Federal

Rule of Civil Procedure 19.  However, any argument that BNSF has

improperly failed to join the Port and UP was rendered moot when they

intervened in this lawsuit.
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MercExchange, L.L.C., 547 U.S. 388, 391 (2006).  The first factor, the

existence of irreparable injury, is also satisfied by a continuing and

imminent threat of harm.  See, e.g., Bowler v. Home Depot USA Inc., No. C-

09–5523 JCS, 2011 WL 166140, at *3 (N.D. Cal. January 19, 2011) (citing

Monsanto Co. v. Geertson Seed Farms, 130 S.Ct. 2743, 2760 (2010)).  The

decision to grant or deny permanent injunctive relief is within the

Court’s discretion.  See eBay Inc., 547 U.S. at 391 (citing Weinberger v.

Romero-Barcelo, 456 U.S. 305, 320 (1982)).   

Here, BNSF fulfills the first two factors because the percipient loss

of customer goodwill that will occur if TCRY again blocks it from

accessing the Richland Trackage is imminent; the loss of consumer goodwill

is an irreparable injury, and legal remedies are inadequate to compensate

for that injury.  See Rent-A-Center, Inc. v. Canyon Television & Appliance

Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991); Regents of Univ. of Cal.

v. Am. Broad. Cos., 747 F.2d 511, 519-20 (9th Cir. 1984).  The balance of

hardships between BNSF and TCRY also runs in BNSF’s favor:  While TCRY is

currently tasked with maintaining the Richland Trackage under the 1998

Maintenance and Operation Agreement and the 2002 Lease, as the Court has

already found, TCRY took possession of the Richland Trackage subject to

BNSF and UP’s pre-existing rights; the temporary hardship TCRY will suffer

under its contract with the Port is outweighed by the long-term hardship

BNSF and UP would suffer if their rights under the 1947 and 1961

Agreements were permanently abrogated. Finally, as the Court found in its

Order granting BNSF’s motion for a preliminary injunction, ECF No. 93 at

10-11, it is in the public interest to encourage competition among the
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railroads and to ensure that railroad service remains efficient. 

Accordingly, a permanent injunction is proper. 

TCRY argues that if such relief is granted, the injunction should not

be “asymmetrical.”  TCRY cites Earth Island Inst. v. Carlton, 626 F.3d

462, 469 (9th Cir. 2010), in support of this position, but this case

mentions no such consideration, and simply affirms a district court’s

preliminary injunction issued under the Winter framework.  TCRY asserts

that an order enjoining only it would be unfair because it would “give[]

only one party the asymmetric right to seek an order of contempt over any

claim of contract breach.”  ECF No. 283 at 15.  However, only TCRY is in

breach of the 1947 and 1961 Agreements, and BNSF has committed no harm

that need be redressed with equitable relief.  Furthermore, the Court’s

contempt power will only be available for breach of the injunction, and

both parties will retain the ability to seek legal relief for breach of

the underlying contract.  As such, the Court denies TCRY’s request for a

“symmetrical” injunction. 

For the reasons discussed above, the Court grants BNSF’s request and

issues a permanent injunction requiring TCRY 1) to allow both BNSF and UP

to directly serve customers along the Richland Trackage, and 2) to

coordinate train scheduling and dispatching with both BNSF and UP.  The

parties shall meet and confer to develop a comprehensive operational plan

as detailed below. 

F. Conclusion

For all of the historical complexity surrounding the Richland

Trackage, the relative rights of the parties are actually quite simple:
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The United States granted BNSF and UP’s predecessors in interest full

rights to operate on the Richland Trackage, and TCRY took possession of

the Richland Trackage subject to these rights.  Accordingly, the Court 

issues a declaratory judgment recognizing BNSF and UP’s operating rights,

and issues a permanent injunction protecting these rights.  

Accordingly, IT IS HEREBY ORDERED: 

1.  BNSF’s Motion for Summary Judgment, ECF No. 273, is GRANTED. 

Both BNSF and UP shall have the right to operate directly on the Richland

Trackage.  Representatives from BNSF, TCRY, and UP shall meet and confer

at a mutually-convenient time and place - either by phone or in person -

and draft a comprehensive operational plan (COP), consistent with the

Court’s ruling, that is signed and agreed upon by all three parties.  A

representative of the Port shall be permitted to attend and offer

comments.  The COP shall cover trackage from the Richland junction to Horn

Rapids Road (and all spurs that spring therefrom).  The proposed COP shall

be filed for Court approval no later than 5:00 p.m. on December 23, 2011

unless on or before that date, BNSF, TCRY, and UP file with the Court a

joint stipulation to a later date.  The Port shall have seven (7) days

after the filing of the proposed COP in which to file a statement with the

Court stating its comments or objections to the proposed COP.  The parties

shall have seven (7) days after the filing of the Port’s statement in

which to file individual or joint reply to the Port’s statement.  No other

responsive or reply memoranda will be considered.

///

//

/
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2.  All pending motions are DENIED as moot.

 IT IS SO ORDERED. The District Court Executive is directed to enter

this Order and distribute copies to counsel.

DATED this   14th   day of December 2011.

             s/Edward F. Shea             
EDWARD F. SHEA

United States District Judge

Q:\Civil\2009\5062.MSJ.lc2.wpd
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AGREEMENT FOR PURCHASE AND SALE OF REAL PROPERTY 

This Agreement for Purchase and Sale of Real Property (the "Agreement") is made 
and entered into this 8µ.,day of May, 2008 between the CITY OF RICHLAND, a 
Washington municipal corporation ("Seller"), and 10 N. Washington Avenue, LLC, a 
Washington limited liability company ("Purchasers"). 

1. Purchase and Sale of Property. Seller agrees to sell and Purchasers agree to 
purchase, on the terms hereafter stated, all of the following described property (collectively, 
the "Property"): 

1.1. The Property. The land involved in this transaction is located in the City of 
Richland, Benton County, Washington, and is legally described as follows: 

(See Exhibit A) 
Legal Description to be provided upon approval by Council 

In the event of an error in the legal description, the parties agree that either party or 
a scrivener may correct the error. 

It is understood that the sale and conveyance to be made pursuant to this 
Agreement shall be subject to any and all applicable federal, state and local laws, orders, 
rules and regulations, and any and all outstanding rights of record or which are open and 
obvious on the ground. 

The Property described in Section 1.1 .• shall be conveyed to Purchasers by a 
Statutory Warranty Deed (the "Deed") at the time of payment. The Deed shall be delivered 
to Purchasers at Closing. 

2. Purchase Price. Purchasers shall pay to Seller as the Purchase Price for the 
Property the sum of approximately six hundred and sixty thousand dollars and no cents 
($660,000.00) computed on a price of twenty thousand dollars and no cents ($20,000.00) 
per acre for thirty three acres of property (the "Purchase Price"). The Purchase Price shall 
be computed based on acreage identified in Exhibit A. The Purchase Price shall be paid 
by Purchasers to Seller in the form of all cash to be deposited in an escrow account with 
Chicago Title Company. The funds will be deposited in the following manner: fifteen­
thousand dollars ($15,000.00) earnest money upon execution of this Agreement. These 
funds will be deposited in escrow account with Chicago Title Company. 

The Purchaser shall be entitled to any interest accrued on the earnest money 
deposit, in addition to the return of all earnest money as a result of any due-diligence 
determinations by either party that may prevent the purchase from proceeding. 
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3. Conditions Precedent to Sale. This Agreement is made and executed by the 
parties hereto subject to the following conditions precedent: 

3.1. Title Review. Within ten (10) business days after the date of execution of this 
Agreement by both parties ("Execution Date"), Seller, at its sole cost and expense, shall 
obtain from Chicago Title Insurance Company (the "Title Company") a preliminary title 
report on the Property, and copies of all documents referred to therein, and furnish same to 
Purchasers. 

3.2. Due Diligence. Upon execution of this Agreement by both parties, 
Purchasers are granted a due diligence period until and including forty (40) business days 
after receipt of the title report described in Section 3.1. The earnest money deposited 
under Section 2., shall be forfeited as liquidated damages should purchaser fail to notify 
seller of its intent to terminate this agreement upon expiration of the due diligence period. 
Said due diligence period may be extended upon written mutual agreement by both 
Purchasers and Seller but shall not be extended past September 5, 2008 without written 
amendment approved by both parties. 

Purchaser may conduct, at its own expense, a full review of legal, title, environmental, 
archaeological and any other related issues. If the results of said review are unsatisfactory 
in Purchasers' opinion, Purchasers may, at its option, elect to terminate this Agreement by 
giving Seller written notice of termination prior to the end of the due diligence period. The 
Purchaser shall be entitled to any interest accrued on the earnest money deposit, in 
addition to the return of all earnest money as a result of any due-diligence determinations 
by either party that may prevent the purchase from proceeding. In the event of termination 
by Purchasers under this Section 3.2., this Agreement shall terminate and be without any 
further force and effect, and without further obligation of either party to the other. 

During the Due Diligence period, Purchaser will provide to Seller a Rail Management Plan 
for Seller's review. Said plan shall identify feed stock and product requirements and 
corresponding rail traffic requirements, as well as mitigation measures that will be put in 
place to address impacts to vehicular and pedestrian traffic utilizing existing or planned 
public streets. If upon review the Seller determines that the Rail Management Plan 
insufficiently mitigates impacts to vehicular and pedestrian traffic, Seller may, at its option, 
elect to terminate this Agreement by giving Purchaser written notice of termination prior to 
the end of the due diligence period. The parties may, by mutual agreement, extend the 
Due Diligence period to allow for the editing, review and approval of the Rail Management 
Plan. If the Rail Management Plan is approved by the Seller it shall become binding on the 
Purchaser as a covenant of the Property and governing approval of development plans for 
the property in addition to other laws, rules or regulations that may be applicable. Both 
Parties will promptly provide to the other copies of all documentation and reports relating to 
the Property, including, for example, soils tests, environmental reports and similar reports. 

3.3. Council Approval. The Closing of this transaction is contingent upon approval 
by the City Council of the City of Richland. 
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4. Closing. On or before the date of Closing, as described below, Purchasers 
shall deliver to the Escrow Company, Chicago Title Company, the Purchase Price for the 
Property in the form of a certified or cashier's check less the earnest money previously paid 
and interest on the earnest money deposit. Seller shall deliver the Deed, as approved by 
Purchasers, to the Title Company for placing in escrow. Title Company shall be instructed 
that when it is in a position to issue a standard owner's policy of title insurance in the full 
amount of the Purchase Price, insuring fee simple title to the Property in Purchasers, Title 
Company shall record and deliver to Purchasers the Deed; and issue and deliver to 
Purchasers the standard owner's policy of title insurance. 

4.1. Closing Costs. Each party shall pay its own attorney's fees. Seller shall pay 
one half of all transfer taxes, recording costs, escrow Closing costs, if applicable, and the 
full premium for a standard owner's policy of title insurance. Purchaser shall pay one half 
of all transfer taxes, recording costs and escrow closing costs. 

4.2. Closing Date. The Closing of the transaction and delivery of all items shall 
occur at Chicago Title Company and shall have occurred on a date specified by Sellers by 
written notice to Purchaser. 

5. Title. Upon Closing of escrow as set forth in Section 4., title to the Property 
shall be conveyed by Seller to Purchasers by a duly executed Statutory Warranty Deed. 
Closing Agent shall record on the deed the Buyers agreement to develop within the 
Conditions Covenant and Restrictions described in this agreement. 

6. Covenants. Representations and Warranties. 

6.1. Seller's Covenants. Seller hereby covenants and agrees as follows: 

6.1.1. From the date of this Agreement through the Closing Date (the "Contract 
Period"), the Seller shall not make any material alterations to the Property or to any of the 
licenses, permits, legal classifications or other governmental regulations relating to the 
Property, nor enter into any leases or agreements pertaining to the Property without the 
Purchasers' prior written consent. 

6.1.2. During the Contract Period, Seller shall not voluntarily cause to be recorded 
any encumbrance, lien, deed of trust, easement or the like against the title to the Property 
without Purchasers' prior consent. 

6.1.3. Seller shall use its best efforts to remove all disapproved exceptions identified 
in the Preliminary Title Report and/or the Due Diligence Period. 

6.1.4. During the Contract Period, Seller will operate and maintain the Property in a 
manner consistent with Seller's past practices relative to the Property and so as not to 
cause waste to the Property. 
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6.1.5. Seller shall reasonably cooperate with Purchasers to oblain City issued 
approvals and permits for the development of the Property, in accordance with City 
Municipal Code and development standards. 

6.2. Seller's Representations and Warranties. Seller hereby makes the following 
representations and warranties to Purchasers, each of which shall be true on the date 
hereof and on the date of Closing. 

6.2.1. Seller has full power and authority to enter into and carry out the terms and 
provisions of this Purchase Agreement and to execute and deliver all documents which are 
contemplated by this Agreement, and all actions of Seller necessary to confer such 
authority upon the persons executing this Purchase Agreement and such other documents 
will have been taken. 

6.2.2. Seller is a Washington municipal corporation, duly formed and organized, 
validly existing and in good standing under the laws of the State of Washington. 

6.2.3. As of the date hereof, to the best of Seller's knowledge, during the Contract 
Period: 

6.2.3.1. Seller has not received any written notice from any governmental authorities 
or regulatory agencies that eminent domain proceedings for the condemnation of the 
Property are pending or threatened. 

6.2.3.2. Seller has not received any written notice of pending or threatened 
investigation, litigation or other proceeding before a local governmental body or regulatory 
agency which would materially and adversely affect the Property. 

6.2.3.3. Seller has not received any written notice from any governmental authority 
or regulatory agency that Seller's use of the Property is presently in violation of any 
applicable zoning, land use or other law, order, ordinance or regulation affecting the 
Property. 

6.2.4. No special or general assessments have been levied against the Property 
except those disclosed in the Preliminary Title Report and Seller has not received written 
notice that any such assessments are threatened. 

6.2.5. Seller is not a "foreign person" for purposes of Section 1445 of the Internal 
Revenue Code. 

Seller shall immediately give Purchasers written notice of any event which would 
make any representation or warranty set forth in Section 6.2 incorrect or untrue. 

6.3. Purchaser's Representations: Purchaser hereby makes the following 
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representations to Seller, each of which shall be true on the date hereof and on the date of 
closing. 

6.3.1. Purchaser represents that it has sufficient funds to close this transaction. 
The purchaser represents that it is a limited liability company in good standing, under the 
laws of its formation. 

6.3.2. Purchaser's intended use of this property is for the development of railroad 
and related industrial development associated with bulk feed stock rail to truck transload 
operation and biofuel production. Purchaser agrees that the site will not be utilized for the 
importation of waste products without prior written consent of Seller. Purchaser further 
acknowledges that this agreement does not alleviate the Purchaser from obtaining the 
necessary approvals, authorizations or permits required for the development of property. 

6.3.3. Purchaser recognizes that the property is not served by utilities or by a paved 
city street. Purchaser further recognizes that, under Richland Municipal Code and 
development standards, the developer of this Property is required to construct public utility 
and street infrastructure, and dedicate said infrastructure for public use, as part of the 
development. Purchaser and Seller agree to make best efforts to pursue state and federal 
grant funds that may be available to fully or partially offset costs to extend utilities and 
develop the proposed Logston Boulevard per the Horn Rapids Master Plan. 

6.4. Survival of Covenants. The Covenants, Representations, and Warranties 
contained in Section 6 .• of this Agreement shall survive the delivery and recording of the 
Deed from the Seller to the Purchasers. 

7. Casualty and Condemnation. 

7.1. Material Casualty or Condemnation. If prior to the Closing Date (i) the 
Property shall sustain damage caused by casualty which would cost ten thousand dollars 
($10,000.00) or more to repair or replace, or (ii) if a taking or condemnation of any portion 
of the Property has occurred, or is threatened, which would materially affect the value of 
the Property, either Purchasers or Seller may, at its option, terminate this Agreement by 
written notice to the other party given within two (2) days after notice of such event. If prior 
to the Closing Date neither party provides said termination notice within such two (2)-day 
period, the Closing shall take place as provided herein with a credit against the Purchase 
Price in an amount equal to any insurance proceeds or condemnation awards actually 
collected by Seller and an assignment to Purchasers at Closing of all Seller's interest in 
and to any insurance proceeds or condemnation awards which may be due but unpaid to 
Seller on account of such occurrence. 

7.2. Immaterial Casualty or Condemnation. If prior to Closing Date, the Property 
shall sustain damage caused by casualty which is not described in Section 7.1., or a taking 
or condemnation has occurred, or is threatened, which is not described in Section 7.1., 
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neither Purchasers nor Seller shall have the right to terminate this Agreement. Closing 
shall take place as provided herein with a credit against the Purchase Price equal to (i) the 
cost to repair that portion of the Property so damaged by insured casualty, or (ii) an amount 
equal to the anticipated condemnation award, as applicable. At Closing, Purchasers shall 
assign to Seller all rights or interest in and to any insurance proceeds or condemnation 
awards which may be due on account of any such occurrence. 

8. Purchasers' Remedies. In the event of material breach of this Agreement by 
Seller, Purchasers shall have, as their sole remedies (a) the right to pursue specific 
performance of this Agreement, (b) the right to terminate this Agreement and (c) all 
remedies presently or hereafter available at law or in equity. Purchasers hereby waive all 
other remedies on account of a breach hereof by Seller. 

9. Liquidated Damages. IN THE EVENT OF MATERIAL DEFAULT BY 
PURCHASERS IN THE PERFORMANCE OF THEIR OBLIGATIONS HEREUNDER, 
SELLER SHALL HAVE THE RIGHT TO TERMINATE THIS AGREEMENT FORTHWITH 
AND WITHOUT FURTHER OBLIGATIONS TO PURCHASERS AND KEEP THE 
EARNEST MONEY DEPOSIT AS LIQUIDATED DAMAGES. PURCHASERS AGREE 
THAT IT IS DIFFICULT TO ASSESS THE AMOUNT OF DAMAGES INCURRED BY THE 
SELLER, IN THE EVENT OF A DEFAULT BY THE PURCHASERS. AS OF THE ENTRY 
OF THIS CONTRACT, THE AMOUNT OF THE EARNEST MONEY DEPOSIT IS A 
REASONABLE ESTIMATE OF THE DAMAGES. 

10. Miscellaneous. 

10.1. Finders Fee. Purchasers and Seller each agree that a real estate finder's fee 
(collectively, "Real Estate Compensation") is not due to any third party or to each other. 
Each party hereby agrees to indemnify and defend the other against and hold the other 
harmless from and against any and all loss, damage, liability or expense, including costs 
and reasonable attorneys' fees, resulting from any claims for Real Estate Compensation by 
any person or entity other than provided herein. The provisions of this Section 10.1., shall 
survive the Closing. 

10.2. Time of the Essence. Time is of the essence of every provision of this 
Agreement. 

10.3. Notices. Whenever any party hereto shall desire to give or serve upon the 
other any notice, demand, request or other communication, each such notice, demand, 
request or other communication shall be in writing and shall be given or served upon the 
other party by personal delivery (including delivery by written electronic transmission) or by 
certified, registered or Express United States Mail, or Federal Express or other commercial 
courier, postage prepaid, addressed as follows: 
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TO PURCHASERS: 

1 o N. Washington Avenue, LLC 
PO Box 6106 
Kennewick, WA 99336 
(509) 371-1410 

TO SELLER: 

City of Richland 
505 Swift Boulevard 
Richland, WA 99352 
ATTENTION: Community Development 
Phone: (509)942-7583 
FAX: (509)942-5666 

Any such notice, demand, request or other communication shall be deemed to have 
been received upon the earlier of personal delivery thereof or two (2) business days after 
having been mailed as provided above, as the case may be. 

10.4. Assignments and Successors. Purchasers, without being relieved of any 
liability hereunder, may not assign this Agreement without Seller's consent, for any 
purpose. 

10.5. Captions. Paragraph titles or captions contained herein are inserted as a 
matter of convenience and for reference, and in no way define, limit, extend or describe the 
scope of this Agreement. 

10.6. Exhibits. All exhibits attached hereto shall be incorporated herein by 
reference as if set out herein in full. 

10.7. Binding Effect. Regardless of which party prepared or communicated this 
Purchase Agreement, this Purchase Agreement shall be of binding effect between 
Purchasers and Seller only upon its execution by an authorized representative of each 
such party. 

10.8. Construction. The parties acknowledge that each party and its counsel have 
reviewed and revised this Purchase Agreement and that the normal rule of construction to 
the effect that any ambiguities are to be resolved against the drafting party shall not be 
employed in the interpretation of this Purchase Agreement or any amendment or exhibits 
hereto. 

10.9. Counterparts. This Purchase Agreement may be executed in several 
counterparts each of which shall be an original, but all of such counterparts shall constitute 
one such Agreement. 
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10.1 O. Further Assurances. Purchasers and Seller shall make, execute and deliver 
such documents and undertake such other and further acts as may be reasonably 
necessary to carry out the intent of the parties hereto. 

10.11. Merger. The delivery of the Deed and any other documents and instruments 
by Seller and the acceptance and recordation thereof by Purchasers shall effect a merger, 
and be deemed the full performance and discharge of every obligation on the part of 
Purchasers and Seller to be performed hereunder, except those clauses, covenants, 
warranties and indemnifications specifically provided herein to survive the Closing. 

10.12. Governing Law. This Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Washington. 

10.13. Reversionary Clause and Option to Repurchase/Reclaim. This Property is 
being sold to Purchasers in anticipation of establishing railroad and related industrial 
infrastructures associated with bulk feed stock rail to truck transload operations and biofuel 
production. If Purchasers fail to submit an application to Seller for approval of 
improvement plans within twenty (24) months of Closing, the Seller reserves the right to 
reclaim title to this Property. If Purchasers do not initiate improvements within thirty (30) 
months of Closing, Seller reserves the right to reclaim title to this Property. The Seller shall 
reclaim this Property by refunding the original Purchase Price of six hundred and sixty 
thousand dollars and no cents ($660,000.00), without interest. Neither the Purchaser nor 
the Seller will assume any liability for expenses incurred by the other Party in conducting 
this transaction. Purchasers agree to reconvey title to the Seller within sixty (60) days of 
receipt of notification of Seller's decision to seek reconveyance of Property. This 
reversionary right is exclusive to the Seller and shall be exercised in at the sole discretion 
of the Seller. This reversionary right survives thirty-six (36) months after closing or until 
such time as improvement commences, whichever is earlier. The Seller shall be under no 
obligation to exercise this reversionary right. Purchasers agree that Seller must grant 
approval to any resale of the Property by Purchasers to any third party within the thirty-six 
month (36)-month reversionary period. This reversionary clause shall survive the delivery 
of the Deed. 
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IN WITNESS WHEREOF, the Purchasers have executed this Agreement on the 
date shown next to its signature and Seller has accepted on the date shown next to its 
signature. 

CITY OF RICHLAND - SELLER 

' 
'• 

·- ~(, ~iz::::i,~~~~ 

. APPROVED AS TO FORM: 

~Q4MK 
Thomas 0. Lampso 
City Attorney 

HRIP PSA-10 N. Washington Avenue, LLC 

10 N. WASHINGTON AVENUE, LLC -
PURCHASER 

By, Ra-teraoo 
Its: Managing Member 
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Richland 
July 22, 2010 

Mr. Randolph V. Peterson, Manager 
Tri-City and Olympia Railroad 
10 N. Washington Avenue 
PO Box6106 
Kennewick, WA 99336 

City of Richland 
Public Works Administration & Engineering 

840 Northgate Drive 
Richland, WA 99352 

(509) 942-7500 

SUBJECT: HORN RAPIDS INDUSTRIAL TRACK USE AGREEMENT 
TERMINATION NOTICE FOR TEMPORARY SERVICE AGREEMENT 

Dear Mr. Peterson: 

Enclosed with this letter is the City's Standard Form Railroad Track Use Agreement that will describe the 
terms of use and operations on the City-owned track in the Horn Rapids Industrial Park. This agreement 
was developed over the past nine months with input from your company and other potential railroad 
operators. It is the City's intent through this agreement to establish a safe and fair operating environment 
on which multiple railroads may serve client businesses. The City also intends to use this agreement to 
create a clear path to its goal of completing Center Parkway. 

The City intends that railroad operations on its track under the new agreement will begin no later than 
September 15, 2010. This letter is notice that the Temporary Service Agreement executed in December, 
2001, is hereby terminated as of September 15, 2010. 

As reflected in the Agreement any prior permission or agreement for rail operations on the City's track is 
superseded, and therefore terminated on September 15, 2010, and is reestablished by execution of the 
new Agreement. Enclosed are two (2) original copies of the Track Use Agreement. Please execute both 
copies and send them back to me. The City will then send one (1) fully executed copy of the agreement 
back for your files. 

Please contact me to discuss any issues related to the Track Use Agreement. The Agreement will be 
formalized only after signature by the Tri-City and Olympia Railroad and action by the City Council. Prior 
to September 15, action by the City Council could occur at any of its regular meetings, scheduled for 
August 3rd, August 17th and September 7th. Thank you for your attention to this matter. I may be reached 
at (509) 7558 or progalsky@ci.richland.wa.us 

c: Cindy Johnson 
Bill King 
Tom Lampson 
Gary Ballew 
Craig Levie, Tangent Services 

Enclosure 
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Contract No. 42-11 

CITY OF RICHLAND 
ST AND ARD FORM RAILROAD TRACK USE AGREEMENT 

THIS RAILROAD TRACK USE AGREEMENT (hereinafter referred to as 
"Agreement") is made and entered into as of this (p 1R day of April, 2011 (hereinafter referred to 
as the "Effective Date") by and between the CITY OF RICHLAND, a municipal corporation in 
the State of Washington (hereinafter referred to as "City") and UNION PACIFIC RAILROAD 
COMPANY, a Delaware corporation and a duly licensed corporation in the State of Washington 
(hereinafter referred to as "Railroad"). 

WITNESSETH 

WHEREAS, City is the owner of a railroad industrial spur track, commonly 
known as the Hom Rapids Rail Spur, located at the Hom Rapids Industrial Park in the City of 
Richland and connected to the Southern Connection of the Hanford Railroad ( owned by the Port 
of Benton, Washington (hereinafter referred to as the "Port"), successor in interest to the United 
States Department of Energy), as shown on Exhibit A attached hereto (hereinafter referred to as 
the "Track"); and 

WHEREAS, Railroad operates pursuant to separate agreement(s) over tracks 
owned by the Port which tracks connect with the Track near Milepost B 37 on the Port's 
trackage and a portion of which tracks have been used for the interchange of traffic between rail 
carriers at or near Richland Junction, Washington (hereinafter referred to as "Richland 
Junction"); and 

WHEREAS, Railroad desires to use the Track for the purpose of providing 
railroad freight service thereon and thereover to industries located on or adjacent to the Track 
(hereinafter referred to individually as "Industry'' and collectively as "Industries"); and 

WHEREAS, City desires that all railroad interchange operations at Richland 
Junction be permanently eliminated to facilitate commercial development and improve vehicular 
traffic movement in the area; and 

WHEREAS, City is willing to allow Railroad to use the Track on a non-exclusive 
basis but only on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and other good and 
valuable consideration, the parties, intending to be bound, do hereby agree as follows: 

SECTION 1 
GRANT OF USE 

Section 1.1. City hereby grants to Railroad non-exclusive permission to operate 
its trains, locomotives, cars and equipment with its own crews over the Track for the purposes set 
forth herein. Railroad's use of the Track shall be in common with such other user or users of the 
Track as City has heretofore admitted, or may at any time in the future admit, to use of all or any 
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portion of the Track, provided that City shall require such user or users to comply with all Legal 
Requirements (as defined in Section 9.1) applicable to such user's or users' use of the Track. 
Subject to the foregoing, City shall retain the exclusive right to grant to other persons the right to 
use all or any portion of the Track, provided that such use does not unreasonably interfere with 
the rights granted to Railroad herein. 

Section 1.2. The Track shall include, without limitation, the right-of-way, 
tracks, rails, ties, ballast, other track materials, switches, bridges, grade crossings and any and all 
other improvements or fixtures affixed to the right-of-way. 

Section 1.3. Railroad shall take the Track in an "AS IS, WHERE IS" condition 
subject to all rights, interests and estates of third parties in and to the Track. 

Section 1.4. City represents that it owns or controls the land underlying the 
Track and that there are no existing easements or encumbrances affecting such land that would 
interfere with Railroad's rights under this Agreement. 

SECTI0N2 
PERMITTED USE 

Section 2.1. Railroad's use of the Track shall be limited to the movement of 
goods by rail to and from an Industry via tracks of such Industry that connect to the Track. 

Section 2.2. Railroad shall not knowingly and intentionally permit the loading 
or unloading of railcars on the Track by any party within its control, and shall not enter into 
agreements or arrangements with any person for the storage of empty or loaded railcars on the 
Track or any portion thereof, without the prior written consent of City. 

Section 2.3. Neither party shall use the Track or any portion thereof, for the 
storage, transload or disposal of any hazardous substances, as defined by the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended (hereinafter ref erred to 
as "CERCLA"), or petroleum or oil as defined by CERCLA, the Resource Conservation and 
Recovery Act, as amended (hereinafter referred to as "RCRA"), the Clean Water Act, the Oil 
Pollution Act, and the Hazardous Materials Transportation Act (hereinafter collectively referred 
to herein as the" Environmental Laws"), provided however, that nothing herein shall preclude 
Railroad or any other admittee of City from using the Track for the movement of hazardous 
substances in railcars in the normal course of providing rail transportation service to or from an 
Industry. 

Section 2.4. Neither party shall use nor allow the use of the Track for the 
transportation of passengers thereon or thereover, provided however, that nothing herein shall 
preclude Railroad or any other admittee of City from operating a hi-rail vehicle over the Track 
for the purpose of inspecting the Track. 

Section 2.5. Railroad shall not cause to be filed or knowingly and intentionally 
permit persons within its control to file any liens against the Track. In the event any such liens 
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are filed, Railroad shall cause such liens to be released within thirty (30) days of Railroad's 
receipt of notice of any such lien. 

Section 2.6. Railroad shall not create or store any waste or nuisance on the 
Track. Railroad shall neither use nor occupy the Track or any part thereof in violation of Legal 
Requirements (as defined in Section 9.1). City shall not cause or allow the Track to be blocked, 
obstructed or used in any manner that would impair or diminish Railroad's ability to use the 
Track for the purposes set forth in this Agreement, provided however, that use of the Track by 
any user in the ordinary course of providing rail service to any Industry on the Track, shall not be 
deemed a violation of the requirements of this sentence. 

SECTION 3 
MAINTENANCE 

Section 3.1. City, at its cost and expense, shall be solely responsible for, and 
shall have exclusive direction and control over, the maintenance of the Track which shall 
include, but not be limited to, maintenance of tracks, subgrade, track drainage, grade crossings, 
grade crossing warning signs and devices, signal boxes, bridges and abutments, culverts, 
drainage ditches, retaining walls and any fences or barriers that City may erect. City shall also 
be solely responsible for litter and vegetation control and for keeping the Track sufficiently free 
and clear of snow and ice to permit railroad operations thereover. 

Section 3.2. City shall maintain the Track to not less than Federal Railroad 
Administration (hereinafter referred to as "FRA") Class 2 track safety standards with a 
maximum gross weight limitation of not less than 286,000 lbs. per car and City shall maintain 
the Track in such condition and in compliance with all Legal Requirements (as hereinafter 
defined below). City shall also maintain all grade crossing signal equipment on the Track in 
accordance with all applicable Legal Requirements ( as defined in Section 9 .1 ). 

Section 3.3. City, in its sole discretion, may contract with a third party to 
perform City's maintenance obligations hereunder, provided, however, City shall remain 
responsible for any obligations of City under this Agreement that may be performed by any such 
contractor. 

Section 3.4. Railroad shall notify City in writing of any deficiencies in City's 
maintenance of the Track when such deficiencies are reasonably discovered by Railroad, and 
City shall, as soon as practicable, but in any event not more than thirty (30) days after its receipt 
of such notice, or in the case of an imminent safety hazard and/or condition which renders the 
Track impassable, within forty-eight ( 48) hours, commence necessary repairs and maintenance 
and shall proceed to complete same with reasonable diligence. 

Section 3.5. If the use of the Track is at any time interrupted or traffic thereover 
is delayed for any cause whatsoever, City shall, with reasonable diligence, restore the Track for 
the passage of trains. Railroad shall not have nor make any claim against City for loss, damage, 
loss of business or expenses of any kind resulting from such interruption or delay. 
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Section 3.6. City shall be bound to use only reasonable and customary care, 
skill and diligence in the maintenance, repair and renewal of the Track and, Railroad shall not, 
by reason of City's performing or failing, or neglecting to perform any maintenance, repair or 
renewal of the Track, have or make against City, its officers, agents or employees, any claim or 
demand for loss, damage, destruction, injury or death whatsoever resulting from any defect in the 
Track or City's performance, failure or neglect, except as provided otherwise in Section 11 
herein. 

Section 3.7. Subject to the provisions of Section 8.1 herein, Railroad shall have 
the right to enter upon the Track and make inspections to determine compliance with the terms of 
this Agreement. In no event shall Railroad be obligated to make any such inspections, and 
Railroad shall not be liable for any failure to make any such inspections or failure to identify any 
matters that are not in compliance with this Agreement. In no event shall Railroad's conducting 
of inspections be deemed to result in a waiver of City's compliance with any terms of this 
Agreement. 

Section 3.8. City shall be responsible for reporting of grade crossings and 
structures inventory and any other similar information as may be required by the FRA or any 
other governmental body having jurisdiction over such matters. 

SECTION 4 
COMPENSATION 

Section 4.1. For so long as City permits Railroad reasonable use of the Track, 
as compensation for Railroad's use of the Track, Railroad shall pay to City annually at the 
beginning of each calendar year a fee of Fifteen Thousand Dollars ($15,000) (hereinafter referred 
to as the "Annual Fee") which shall be payable regardless of Railroad's use of the Track during 
that year. 

Section 4.2. 

A. The Annual Fee shall be subject to adjustment on January 1 of each year 
beginning January 1, 2011 in accordance with changes in the Consumer Price Index for Wage 
Earners and Clerical Workers, series CWUROOOOSAO (hereinafter referred to as "CPI-W"). The 
Annual Fee set forth in Section 4.1 shall be revised by calculating the percentage of increase or 
decrease for the year to be revised based on the final index of the most recent July as related to 
the final index of the previous July and applying this percentage of increase or decrease to the 
current Annual Fee to be revised. The resulting adjusted Annual Fee shall hereinafter be referred 
to as "the Revised Annual Fee." 

By way of example, assuming "A" to be the CPI-W final index figure for July 1, 2009; "B" to be 
the CPI-W final index figure for July, 2010; and "C" to be the current Annual Fee to be 
escalated; the Revised Annual Fee effective January 1, 2011 would be determined by the 
following formula: 

B/AxC= Revised Annual Fee, Rounded to Nearest 
Whole Cent 
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B. In the event that publication of the CPI-W is discontinued, an appropriate 
substitute for determining the percentage of increase or decrease shall be negotiated by the 
parties hereto. In the absence of agreement, the matter shall be submitted to arbitration in 
accordance with Section 16 herein. 

C. Under no circumstances shall the Revised Annual Fee paid by Railroad to 
City be less than the Annual Fee in effect on the date of this Agreement. 

Section 4.3. 

A. Railroad agrees that as part of the consideration for obtaining City's 
permission to use the Track herein, Railroad shall, subject to Legal Requirements, as of the 
Effective Date and during the term of this Agreement, permanently relocate any interchange 
receipt operations between Railroad and another rail carrier at Richland Junction to an alternate 
interchange location except that Railroad may, in emergency situations only, interchange cars at 
Richland Junction. For purposes of this provision, an emergency situation includes, but is not 
limited to, the following: Force Majeure events or other Acts of God; movement of High or 
Wide loads; movement or handling of rail security-sensitive materials ( as such term is defined in 
49 CFR Part 1580, as amended, supplemented or replaced) in compliance with Legal 
Requirements or other safety requirements; track or other mechanical conditions necessitating a 
change in interchange location. Except as required by law or as provided in this Section 4.3.A, 
Railroad shall not, during the term of this Agreement, enter any agreement to deliver cars in 
interchange to any other railroad at Richland Jct. 

B. City intends to construct a public street, called Center Parkway, at the 
location of Richland Junction. Railroad further agrees to provide easements and rights of way 
necessary to complete Center Parkway in exchange for compensation as defined in Section 18. 

C. Railroad further agrees that if the design of Center Parkway requires an at-
grade crossing of a track owned or used by Railroad, Railroad shall not oppose installation of a 
crossing designed in compliance with the current version of the Manual on Uniform Traffic 
Control Devices or any other applicable Legal Requirements, with the appropriate traffic control 
system to be used at the crossing to be determined by an engineering study involving both the 
City and Railroad representatives. In the event that both City and Railroad representatives 
jointly agree as to the appropriate traffic control system to be used at the crossing, Railroad shall 
execute .a waiver of hearing document to the Washington State Utilities and Transportation 
Commission regarding the proposed crossing. 

Section 4.4. City acknowledges that the compensation provided for in this 
Section 4 shall be the sole consideration for the right to use the Track, and in no event shall City 
impose any additional charges, tariffs, or surcharges on Railroad or any customer or receiver of 
Railroad as a condition of use of the Track for the provision of rail transportation service except 
to the extent expressly set forth below. Notwithstanding the foregoing, City may assess 
additional charges, tariffs, or surcharges for maintenance, operating and dispatching costs 
associated with the Track if all of the following conditions are satisfied: (i) City provides 
Railroad with ninety (90) days advance written notice of the proposed charges, tariffs or 
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surcharges and detailed information concerning City's costs, including the deficit not covered by 
the then current Annual Fee; and (ii) City, Railroad and any other users of the Track are not able 
to negotiate, within sixty (60) days of City providing notice in (i) above, an updated Annual Fee 
in lieu of the proposed charges to the mutual satisfaction of the parties. The increase in the 
updated Annual Fee as provided in this Section 4.4, shall not exceed Railroad's proportionate 
share of the deficit not covered by the Annual Fee prior to update. Railroad's proportionate 
share shall be calculated by comparing the total number of cars handled by Railroad over the 
Track to the total number of cars handled by all users over the Track for the twelve (12) full 
months prior to City's notification to Railroad of its intent to increase the Annual Fee. 

SECTIONS 
BILLING AND PAYMENT 

Section 5 .1. City shall render to Railroad a bill for the Annual Fee. 

Section 5.2. Upon reasonable request by City, Railroad shall furnish to City, 
within sixty (60) days of receiving such request, a statement of the number of loaded and empty 
cars handled by Railroad over all or any portion of the Track during the previous twelve (12) 
months. Notwithstanding the foregoing, City shall only be entitled to make one request for such 
car information each calendar year during the term of this Agreement. 

Section 5.3. All payments called for under this Agreement shall be made by 
Railroad within thirty (30) days after receipt of a bill therefor except for any claims or demands 
for payment pursuant to Section 11 of this Agreement. No payment shall be withheld because of 
any dispute as to the correctness of items in any bill rendered and any discrepancies reconciled 
between the parties hereto shall be adjusted in the accounts of a subsequent month. In the event 
that Railroad shall fail to pay any monies due to City within thirty (30) days after the invoice 
date, Railroad shall pay interest on such unpaid sum of twelve percent (12%), or the maximum 
rate permitted by law, whichever is less. 

Section 5.4. The records of each party, insofar as they pertain to matters 
covered by this Agreement, shall be open at all reasonable times to inspection by the other party 
for a period of three (3) years from the date of billing. 

Section 5.5. For purposes of this Agreement, the terms "cost," "costs," 
"expense" and "expenses" shall include actual labor and material costs together with the 
surcharges, overhead percentages and equipment rentals as specified by City at the time any 
work is performed for Railroad, which surcharges, overhead percentages and equipment rentals 
shall be reasonable and consistent with City's then-current standard billing practice, procedures, 
rates and schedules. City's overhead percentages shall not exceed sixty percent (60%) during the 
term of this Agreement without Railroad's review and approval. 

SECTION 6 
ADDITIONS, RETIREMENTS AND ALTERATIONS 

Section 6.1. City, from time to time, and at its sole cost and expense, may make 
such changes in, additions and improvements to, and retirements from the Track as shall, in its 
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judgment, be necessary or desirable for the economical or safe operation thereof, or as shall be 
required by any law, rule, regulation or ordinance promulgated by any governmental body 
having jurisdiction. Such additions and improvements shall become part of the Track and such 
retirements shall be excluded from the Track. 

Section 6.2. If Railroad requests City to make changes in or additions or 
improvements to the Track required to accommodate Railroad's operations thereover, and 
Railroad agrees to reimburse City therefor, and City determines that the requested improvements 
will not adversely impact City's economic development goals, then City shall make such 
changes, additions or improvements to the Track and Railroad shall pay to City the cost thereof, 
including the annual expense, if any, of maintaining, repairing and renewing such additional or 
altered facilities. Any facilities other than the Track, which are exclusively funded by Railroad 
as provided for herein, shall be for the exclusive use of Railroad and City shall not allow any 
other party access to the facility without Railroad's prior written agreement. 

SECTION7 
TERM 

Section 7.1. This Agreement shall take effect on the date hereof and shall 
continue in full force and effect for three (3) years from the date hereof (hereinafter referred to as 
the "Initial Tenn") and shall automatically renew for successive one (1) year periods thereafter, 
absent termination as provided in Section 14. 

SECTIONS 
OPERATIONS 

Section 8.1. Railroad agrees that entry to and exit from the Track shall be 
controlled by City or any contractor or admittee designated by City. City shall require that any 
entity allowed by City to control operations thereover shall be required to ensure that the trains, 
locomotives and cars of all users of the Track shall be operated thereon and thereover without 
prejudice or partiality and in such manner as will afford the safest and the most economical and 
efficient movement of all traffic over the Track. Except to the extent prohibited by law, City 
reserves the right at any time by sixty (60) days prior written notice to Railroad and any other 
user or users of the Track to assume coordination of operations over the Track consistent with 
the terms of this Section 8.1. 

Section 8.2. Railroad shall provide, at its sole cost and expense, all 
locomotives, railcars, other rolling stock and transportation equipment, personnel, fuel and train 
supplies necessary for Railroad to provide safe and adequate rail transportation to the Industries. 
Railroad shall also provide, at its sole cost and expense, all radios and other communication 
facilities as necessary to comply with the regulations of the FRA. Railroad shall be solely 
responsible for all car hire charges and mileage allowances on cars in Railroad's account handled 
over the Track. 

Section 8.3. City, at its sole cost and expense, shall provide all necessary switch 
locks for use in the operation of the Track. City shall provide at no charge a reasonable number 
of keys for such switch locks to Railroad and any other user or users of the Track. 
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Section 8.4. Railroad, at its sole cost and expense, shall perform or cause to be 
performed any repairs required to make locomotives, cars or other equipment in the custody or 
control of Railroad on the Track comply with Legal Requirements (as defined in Section 9.1). 

Section 8.5. City shall not place, permit to be placed or allow to remain, any 
permanent or temporary material, structure, pole, or other obstruction within eight and one-half 
(8-1/2) feet laterally from the centerline of straight track (nine and one-half (9-1/2) feet on either 
side of the centerline of curved track) or within twenty-three (23) feet vertically from the top of 
the rail of any track (hereinafter referred to as "Minimal Clearances"), provided that if any Legal 
Requirements ( as defined in Section 9 .1) require greater clearances than those provided for in 
this Section 8.5, City shall comply with such Legal Requirements. However, vertical or lateral 
clearances which are less than the Minimal Clearances but are in compliance with Legal 
Requirements shall not be a violation of this Section, so long as City complies with the terms of 
any such Legal Requirements. 

Section 8.6. Railroad shall not place or allow to be placed any rail car within 
two hundred fifty (250) feet of either side of any at-grade crossing on the Track. Railroad shall 
not place or permit to be placed on the City's right-of-way any permanent or temporary structure 
of any kind whatsoever without the prior written consent of City, which consent may be withheld 
at City's sole discretion. City shall require any other user or users of the Track to comply with 
the requirements of this Section 8.6. 

Section 8.7. Railroad and City agree that with respect to the at-grade road 
crossings on the Port of Benton's track between the proposed Center Parkway crossing at 
Richland Junction and SR 240 (Vantage Highway) inclusive, Railroad shall use reasonable 
efforts to minimize its operations over such crossings during peak highway traffic times Monday 
through Friday. City acknowledges and understands that Railroad's compliance with its 
common carrier obligations may, from time to time, require operations over such crossings 
during peak highway traffic times. Railroad agrees to use reasonable efforts to meet its 
obligations under this Section 8.7. 

Section 8.8. In the event that any user of the Track, including Railroad, 
provides notice to the City of any violation of Legal Requirements by any user of the Track, 
including Railroad, or any violation of the terms of this Agreement or the applicable agreement 
between such user and City (including without limitation, any applicable obligation to control 
entry to and exit from the Track or operations thereon or thereover without prejudice or partiality 
and in such manner as will afford the safest and the most economical and efficient movement of 
all traffic over the Track), City shall conduct an investigation into such alleged violation, and if, 
in the reasonable judgment of City, Railroad or such user shall be in violation of applicable 
Legal Requirements or the terms of this Agreement or such user's agreement with the City, City 
shall require Railroad or such user as the case may be to cure such conduct in accordance with 
this Agreement or the applicable agreement, and unless and until same shall be cured in 
compliance with this Agreement or the applicable agreement, City shall bar Railroad or such 
user as the case may be from use of the Track. 
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SECTION9 
COMPLIANCE WITH LAWS 

Section 9.1. The parties agree to comply with all applicable provisions of law, 
statutes, regulations, ordinances, orders, covenants, restrictions and decisions of any 
governmental body or court having jurisdiction (hereinafter collectively referred to as "Legal 
Requirements") relating to this Agreement and/or use of the Track. Each party hereto shall 
indemnify, protect, defend and hold harmless the other party and its officers, agents and 
employees from and against all fines, penalties, and liabilities imposed on the other party under 
such laws, rules and regulations by any such public authority or court having jurisdiction when 
attributable to the failure of the first party to comply with its obligations in this regard. 

Section 9 .2. It is the understanding of the City and the Railroad that the Track 
is industry track. Unless otherwise required by law, Railroad does not intend to and will not seek 
or obtain any approval, authorization or exemption from the STB for its use or discontinuance of 
use of the Track. 

SECTION 10 
CLEARING OF WRECKS 

Section 10 .1. If trains, locomotives, cars or equipment of Railroad are wrecked 
or derailed on the Track and require rerailing, wrecking service or wrecking train service, 
Railroad shall be responsible for the performance of such service, including the repair and 
restoration of roadbed, track and structures, provided however, that if Railroad fails to restore the 
Track to service within a reasonable period of time, not to exceed forty-eight ( 48) hours, after 
such wreck or derailment, City, at its option, may arrange for the performance of such service, 
including repair and restoration of roadbed, track and structures, and Railroad shall reimburse 
City for the cost and expense thereof in accordance with Section 5 herein. Any other cost, 
liability and expense, including without limitation loss of, damage to, and destruction of any 
property whatsoever and injury to or death of any person or persons whomsoever or any damage 
to or destruction of the environment whatsoever, including without limitation land, air, water, 
wildlife, and vegetation, resulting from such wreck or derailment, shall be determined in 
accordance with the provisions of Section 11 hereof. All locomotives, cars and equipment and 
salvage from the same so picked up and removed which are owned by or under the management 
and control of or used by Railroad at the time of such wreck shall be promptly delivered to 
Railroad. 

Section 10.2. If trains, locomotives, cars or equipment of any admittee of City, 
other than Railroad, are wrecked or derailed on the Track and require rerailing, wrecking service 
or wrecking train service, City shall ensure the performance of such service, including the repair 
and restoration of roadbed, track and structures, provided however, that if City fails to have the 
Track restored to service within a reasonable period of time, not to exceed seventy-two (72) 
hours, after such wreck or derailment, Railroad, at its option, may arrange for the performance of 
such service, including repair and restoration of roadbed, track and structures, and City shall 
reimburse Railroad for the cost and expense thereof in accordance with Section 5 herein. In 
order for Railroad's costs to be eligible for reimbursement, Railroad shall provide at least 
twenty-four (24) hours written notice to City and all other users of the Track of Railroad's intent 
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to mobilize resources to complete the work. City will be responsible for coordinating resources 
of various entities to complete the repair and avoid duplication of effort. Any other cost, liability 
and expense, including without limitation loss of, damage to, and qestruction of any property 
whatsoever and injury to or death of any person or persons whomsoever or any damage to or 
destruction of the environment whatsoever, including without limitation land, air, water, wildlife, 
and vegetation, resulting from such wreck or derailment, shall be determined in accordance with 
the provisions of Section 11 hereof. All locomotives, cars and equipment and salvage from the 
same so picked up and removed which are owned by or under the management and control of or 
used by City or its admittee at the time of such wreck shall be promptly delivered to City or its 
admittee, as the case may be. 

Section 11.1 

SECTION 11 
LIABILITY 

A. TO THE FULLEST EXTENT PERMITTED BY LAW, RAILROAD 
SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS CITY AND CITY'S OFFICERS, 
EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CITY INDEMNITEES"), FROM AND AGAINST 
ANY AND ALL CLAIMS AND LIABILITIES OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON OR ENTITY, INCLUDING, WITHOUT LIMITATION, PERSONAL 
INJURIES, DEATHS, DAMAGE OR DESTRUCTION OF PROPERTY AND DAMAGE TO 
OR DESTRUCTION OF THE ENVIRONMENT WHATSOEVER, INCLUDING WITHOUT 
LIMITATION LAND, AIR, WATER, WILDLIFE, AND VEGETATION (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "CLAIMS"), TO THE EXTENT SUCH CLAIMS ARE 
PROXIMATELY CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT 
BY RAILROAD AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, 
OR (II) THE NEGLIGENCE,GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF 
RAILROAD OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

B. TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILROAD AND RAILROAD'S 
OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS AND INVITEES (HEREINAFTER 
COLLECTIVELY REFERRED TO AS "RAILROAD INDEMNITEES"), FROM AND 
AGAINST ANY AND ALL CLAIMS OF ANY NATURE, KIND OR DESCRIPTION OF 
ANY PERSON OR ENTITY, TO THE EXTENT SUCH CLAIMS ARE PROXIMATELY 
CAUSED BY (I) THE BREACH OF THE TERMS OF THIS AGREEMENT BY CITY 
AND/OR ITS OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES, OR (II) THE 
NEGLIGENCE, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF CITY OR ITS 
OFFICERS, AGENTS, CONTRACTORS OR EMPLOYEES. 

C. UPON WRITTEN NOTICE FROM RAILROAD OR CITY, THE 
OTHER PARTY AGREES TO ASSUME THE DEFENSE OF CLAIMS OR ANY LAWSUIT 
OR OTHER PROCEEDING BROUGHT AGAINST ANY INDEMNITEE OF THE OTHER 
PARTY BY ANY ENTITY, RELATING TO ANY MATTER COVERED IN THIS 
AGREEMENT FOR WHICH THE OTHER PARTY HAS AN OBLIGATION TO ASSUME 
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LIABILITY FOR AND/OR SA VE AND HOLD HARMLESS SUCH INDEMNITEE. THE 
OTHER PARTY SHALL PAY ALL COSTS INCIDENT TO SUCH DEFENSE, INCLUDING, 
BUT NOT LIMITED TO, ATTORNEY'S FEES, INVESTIGATOR'S FEES, LITIGATION 
AND APPEAL EXPENSES, SETTLEMENT PAYMENTS, AND AMOUNTS PAID IN 
SATISFACTION OF JUDGMENTS. 

D. NOTWITHSTANDING ANY PROVISION TO THE CONTRARY 
HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY PUNITIVE OR EXEMPLARY 
DAMAGES ARISING OUT OF THE CONDUCT OF AN INDEMNIFIED PARTY OR THE 
EMPLOYEES, AGENTS, OFFICERS, OR CONTRACTORS OF AN INDEMNIFIED PARTY. 

Section 12.1. 

SECTION 12 
INSURANCE 

A. Railroad shall, at its sole cost and expense, procure and maintain during 
the term of this Agreement the following insurance coverage: 

1. Commercial General Liability insurance. This insurance shall 
contain broad form contractual liability with a combined single 
limit of a minimum of $2,000,000 each occurrence and an 
aggregate limit of at least $4,000,000. Coverage must be 
purchased on a post-1998 ISO occurrence form or equivalent and 
include coverage for, but not limited to: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy shall also contain the following endorsements, which shall be 
indicated on the certificate of insurance: 

• The employee and workers compensation-related 
exclusions in the above policy shall not apply with respect 
to claims related to railroad employees. 

• The definition of insured contract shall be amended to 
remove any exclusion or other limitation for any work 
being done within fifty ( 50) feet of the Track. 

• Any exclusion related to explosion, collapse and 
underground hazards shall be removed. 

No other endorsements limiting coverage may be included on the policy with 
regard to Railroad's use of the Track under this Agreement. 
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2. Business Automobile Insurance. This insurance shall contain a 
combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

3. Workers' Compensation and Employers Liability insurance 
including coverage for, but not limited to: 

• Railroad's statutory liability under the worker's 
compensation laws of the State of Washington. If optional 
under State law, the insurance must cover all employees 
anyway. 

• Employers' liability (Part B) with limits of at least 
$500,000 each accident, $500,000 by disease policy limit, 
$500,000 by disease each employee. 

4. Excess Liability insurance in an amount not less than $10,000,000 
each occurrence and $10,000,000 aggregate limit. 

B. Railroad shall also comply with the following requirements: 

1. Where allowable by law, all policies (applying to coverage listed 
above) shall contain no exclusion for punitive damages and 
certificates of insurance shall reflect that no exclusion exists. 

2. Railroad agrees to waive its right of recovery against City and 
Indemnitees under its Commercial General Liability, Automobile 
Liability, and Workers' Compensation/Employers Liability 
insurance coverages. 

3. Railroad's insurance policies through policy endorsement must 
include wording which states that the policy shall be primary and 
non-contributing with respect to any insurance carried by City. 
The certificate of insurance must reflect that the above wording is 
included in evidenced policies. 

4. All policy(ies) required above (excluding Workers' Compensation) 
shall include a severability of interest endorsement and shall name 
City as an additional insured by endorsement using additional 
insured form CG 26 07 04 with respect to Railroad's use of the 
Track under this Agreement. Severability of interest and naming 
City as an additional insured shall be indicated on the certificate of 
insurance. 
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5. Except if Railroad is a Class I rail carrier as defined under the 
regulations of the STB, Railroad is not allowed to self-insure 
without the prior written consent of City. If granted by City, any 
deductible, self insured retention or other financial responsibility 
for claims shall be paid directly by Railroad. Any and all City 
liabilities that would otherwise, in accordance with the provisions 
of this Agreement, be covered by Railroad's insurance shall be 
paid by Railroad as if Railroad elected not to include a deductible, 
self-insured retention or other financial responsibility for claims. 

6. Prior to entering upon the Track, Railroad shall furnish to City an 
acceptable certificate(s) of insurance including an original 
signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments and referencing the 
contract audit/folder number if available. The policy(ies) shall 
contain a provision that obligates the insurance company(ies) 
issuing such policy(ies) to notify City in writing at least thirty (30) 
days prior to any cancellation, non-renewal, substitution or 
material alteration. This cancellation provision shall be indicated 
on the certificate of insurance. In the event of a claim or lawsuit 
involving City arising out of this Agreement, Railroad will make 
available any required policy covering such claim or lawsuit. 

7. Any insurance policy shall be written by a reputable insurance 
company acceptable to City or with a current Best's Guide Rating 
of A and Class VII or better, and authorized to do business in the 
State of Washington. 

8. Railroad represents that this Agreement has been thoroughly 
reviewed by Railroad's insurance agent(s)/broker(s), who have 
been instructed by Railroad to procure the insurance coverage 
required by this Agreement. Allocated Loss Expense shall be in 
addition to all policy limits for coverages referenced above. 

9. Not more :frequently than once every five (5) years, City may 
reasonably modify the required insurance coverage to reflect then­
current risk management practices in the railroad industry and 
underwriting practices in the insurance industry. 

10. Failure to provide evidence as required by this section shall entitle, 
but not require, City to terminate this Agreement immediately. 
Acceptance of a certificate that does not comply with this section 
shall not operate as a waiver of Railroad's obligations hereunder. 

11. The fact that insurance (including, without limitation, self­
insurance) is obtained by Railroad shall not be deemed to release 
or diminish the liability of Railroad including, without limitation, 
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liability under the indemnity provisions of this Agreement. 
Damages recoverable by City shall not be limited by the amount of 
the required insurance coverage. 

C. City shall waive in writing the above insurance requirements if Railroad is 
a Class I rail carrier as defined in the regulations of the STB. 

Section 13 .1 

SECTION 13 
ENVIRONMENT AL 

A. Railroad shall strictly comply with all federal, state and local 
environmental laws and regulations in its use of the Track, including, but not limited to 
Environmental Laws. Railroad shall not maintain a treatment, storage, transfer or disposal 
facility, or underground storage tank, as defined by Environmental Laws, anywhere on the 
Track. Railroad shall not release or suffer the release of oil or hazardous substances, as defined 
by Environmental Laws, anywhere on the Track. Any such release shall not be considered a 
default of this Agreement but shall be remedied as described below. 

B. In the event of any such release described in Section 13.1.A., then 
Railroad shall provide immediate notice to City's Contract Officer at (509) 942-7327 of any 
release of hazardous substances on or from the Track, violation of Environmental Laws, or 
inspection or inquiry by government authorities charged with enforcing Environmental Laws 
with respect to Railroad's use of the Track. Railroad shall use reasonable efforts to promptly 
respond to any release on or about the Track. Railroad also shall give City immediate notice of 
all measures undertaken on behalf of Railroad to investigate, remediate, respond to or otherwise 
cure such release or violation. 

C. In the event that City receives notice from Railroad or otherwise learns of 
a release or violation of Environmental Laws on the Track which occurred or may occur during 
the term of this Agreement for which Railroad is responsible pursuant to this Agreement, City 
may require Railroad, at Railroad's sole risk and expense, to take timely measures to investigate, 
remediate, respond to or otherwise cure or prevent such release or violation affecting the Track. 

D. Railroad shall promptly report to City in writing any known conditions or 
activities on the Track which create a risk of harm to persons, property or the environment and 
shall take whatever action is necessary to prevent injury to persons or property arising out of 
such conditions or activities; provided, however, that Railroad's reporting to City shall not 
relieve Railroad of any obligation whatsoever imposed on it by this Agreement. Railroad shall 
promptly respond to City's request for information regarding said conditions or activities. 

SECTION 14 
TERMINATION 

Section 14.1. Railroad may terminate this Agreement at any time after one year 
from the Effective Date, by giving City not less than six (6) months' written notice of 
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termination. Upon expiration or termination of this Agreement consistent with the terms herein, 
all rights of Railroad to use the Track shall cease. 

Section 14.2. Notwithstanding any other provision of this Agreement except 
Section 14.3, at any time after the Effective Date, City may terminate this Agreement if Railroad 
shall default on or breach any of its material obligations hereunder, including but not limited to 
timely payment of compensation to City pursuant to Section 4.1, and Railroad fails to cure such 
default or breach within thirty (30) days of receipt of written notice from City specifying such 
default or breach. 

Section 14.3. Notwithstanding any other provision of this Agreement, at any 
time after the Effective Date, City may terminate this Agreement if Railroad fails to comply with 
its material obligations under Section 4.3 herein and Railroad does not cure such failure within 
thirty (30) days of receipt of written notice from City specifying such failure. 

Section 14.4. Termination of this Agreement shall not relieve or release either 
party hereto from any obligation assumed or from any liability which may have arisen or been 
incurred by either party under the terms of this Agreement prior to the termination hereof. The 
Annual Fee paid by Railroad to City pursuant to Section 4.1 shall be non-refundable if 
termination of this Agreement becomes effective after June 1 of the year to which the Annual 
Fee applies. 

SECTION 15 
NOTICES 

Section 15. Any notice required or permitted to be given hereunder by one 
party to the other shall be in writing and the same shall be given and shall be deemed to have 
been served and given if (i) placed in the United States mail, certified, return receipt requested, 
or (ii) deposited into the custody of a nationally recognized overnight delivery service, addressed 
to the party to be notified at the address for such party specified below, or to such other address 
as the party to be notified may designate by giving the other party no less than thirty (30) days' 
advance written notice for such change in address: 

If to City: Community Development Services 
Attn: Hom Rapids Rail Spur 
City of Richland 
97 5 George Washington Way 
P.O. Box 190, MS #18 
Richland, WA 99352 
(509) 942-7593 
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If to Railroad: 
General Manager Joint Facilities 
1400 Douglas Street 
MS 1180 
Omaha, Nebraska 68179 
(402) 544-2292 

SECTION 16 
ARBITRATION 

Section 16.1. Any dispute arising between the parties hereto with respect to any 
of the provisions of this Agreement which cannot be settled by the parties themselves shall be 
resolved in accordance with the Commercial Arbitration Rules of the American Arbitration 
Association, as such rules may be amended from time to time, and as shall be applied with 
reference to the customs and practices of the railroad industry. Any such arbitration shall be held 
in Richland, Washington or at such other location as may be mutually acceptable to the parties 
hereto. The decision of the arbitrator or arbitration panel shall be final and conclusive upon the 
parties hereto. A final decision and award of the arbitration panel shall be enforceable in any 
court of competent jurisdiction in the United States of America. Each party to the arbitration 
shall pay the compensation, costs, fees and expenses of its own arbitrator, witnesses, exhibits and 
counsel. The compensation, costs and expenses of any neutral arbitrator, if any, shall be borne 
equally by the parties hereto. The arbitrator or arbitration panel shall not have the power to (a) 
award punitive or consequential damages, (b) determine violations of antitrust or criminal laws, 
or (c) reform the terms of this Agreement, in whole or in part. 

SECTION 17 
MISCELLANEOUS 

Section 1 7 .1. This Agreement expresses the entire agreement between the parties 
and supersedes all prior oral or written agreements, commitments, or understandings with respect 
to the matters provided for herein, provided however, no modification of this Agreement shall be 
binding upon the party affected unless set forth in writing and duly executed by the affected 
party. 

Section 17 .2. This Agreement shall be binding upon and inure to the benefit of 
City and Railroad, and shall be binding upon the successors and assigns of Railroad, subject to 
the limitations hereinafter set forth. Railroad may not assign its rights under this Agreement or 
any interest therein, or attempt to have any other person assume its obligations in whole or in 
part under this Agreement, without the prior written consent of City which consent may be 
withheld; in City's sole discretion; provided, however, no such consent shall be required where 
assignment occurs as a result of a sale or transfer of all or substantially all of the assets of 
Railroad pursuant to merger, sale, consolidation, combination, or order or decree of 
governmental authority. 

Section 17.2.1. Notwithstanding Section 17.2 of this Agreement, UP shall have 
the right, at its sole discretion and upon ten (10) days advance written notice to the City, to name 
an agent to handle UP rail traffic to and from Industries located along the Track. While handling 
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such UP traffic, for the purposes of this Agreement, any agent so named by UP shall be 
considered to be UP, and City may enforce the provisions of this Agreement against UP for the 
acts of such agent. Regardless of whether or not UP names an agent as provided for in this 
Section 17 .2.1, UP shall continue to have the right to handle part or all of its own traffic to 
Industries. 

Section 1 7 .3. If fulfillment of any provision hereof shall be declared invalid or 
unenforceable under applicable law, such provision shall be ineffective only to the extent of such 
invalidity or unenforceability, without invalidating or rendering unenforceable the remainder of 
such provision or the remaining provisions of this Agreement, which shall remain in full force 
and effect. 

Section 17.4. Section headings used in this Agreement are inserted for 
convenience of reference only and shall not be deemed to be a part of this Agreement for any 
purpose. 

Section 17.5. This Agreement shall be governed and construed in accordance 
with the laws of the State of Washington. It is expressly agreed that no party may sue or 
commence any litigation against the other party unless such legal proceeding is brought in state 
court in Washington. 

Section 17.6. No modification, addition or amendment to this Agreement shall 
be effective unless and until such modification, addition or amendment is in writing and signed 
by the parties hereto. This Agreement is made and intended for the benefit of the parties hereto 
and their respective successors and permitted assigns and for no other parties. 

Section 17. 7. This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original and all of which together shall be deemed to be 
one and the same instrument. 

Section 17.8. The parties each represent and warrant to each other that neither 
has employed a broker in connection with this transaction. In the event there is a claim against 
either party hereto with respect to any broker whatsoever other than as set forth in this Section 
17.8, the party whose action gives rise to the claim for commission shall indemnify the other 
party against any liability, damage, cost or fee in connection with such claim, including, without 
limitation, attorneys' fees and costs. 

Section 17.9. The failure of either of the parties hereto in one or more instances 
to insist upon strict performance or observation of one or more of the covenants or conditions 
hereof, or to exercise any remedy, privilege, or option herein conferred upon or reserved to such 
party, shall not operate and shall not be construed as a relinquishment or waiver for the future of 
such covenant or condition or of the right to enforce the same or to exercise such privilege, 
option, or remedy, but the same shall continue in full force and effect. 

Section 17 .10. Railroad shall, on the last day of the term, or upon any earlier 
termination of this Agreement, peaceably and in an orderly manner vacate the Track free of any 
property of Railroad or third parties placed by Railroad thereon. Railroad shall, if not in default 
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hereunder, remove its equipment, goods, trade fixtures and effects and those of all persons 
claiming by, through or under it, provided that such removal does not cause irreparable damage 
to the Track. Any personal property not used in connection with the operation of the Track and 
belonging to Railroad, if not removed at the termination hereof, and if City shall so elect, shall be 
deemed abandoned and become the property of City without any payment or offset therefor. 
City may remove such property from the Track and store it at the risk and expense of Railroad if 
City shall not so elect. Railroad shall repair and restore all damage to the Track caused by the 
removal of any of Railroad's equipment and personal property. Railroad, if requested by City, 
shall remove all signs placed on the Track by Railroad and restore the portion of the Track on 
which they were placed substantially to the same condition as immediately prior to installation 
thereof. 

Section 1 7 .11. The failure of Railroad to vacate the Track on the expiration or 
termination of this Agreement as required pursuant to the terms of this Agreement and the 
subsequent holding over by Railroad, with or without the consent of City, shall result in the 
creation of a tenancy at will at a monthly fee equal to one hundred fifty percent (150%) of the 
then-applicable Annual Fee divided by twelve (12), for each month or portion thereof in which 
the Railroad holds over, payable on the tenth (1 oth) day of the following month. This provision 
does not give Railroad any right to hold over at termination of this Agreement, and all other 
terms and conditions of this Agreement shall remain in force during any tenancy at will created 
by any holding over by Railroad. 

SECTION 18 
RELOCATION AND COMPENSATION 

Section 18.1. Railroad has secured all agreements necessary with Tri-City 
Railroad Company, LLC ("Tri-City Railroad") to permanently relocate the UP/Tri City Railroad 
interchange ("Interchange") from Richland Junction and the path of the Center Parkway. 
Pursuant to the Tri-City Railroad agreements, Railroad shall relocate its Interchange with Tri­
City Railroad within thirty (30) days of the effective date of this Agreement. 

Section 18.2. Within sixty ( 60) days after relocation of the Interchange, City shall 
pay to Railroad $2,100,000 (which constitutes $2,000,000 for the relocation of the Interchange 
and offset for Railroad's increased operating expense and $100,000 for the easement, as 
described below). 

Section 18.3. The payment described in Section 18.2 provides compensation to 
the Railroad for the following: 

a. The Railroad's estimated cost of increased operating expense and to replace 
rail assets lost due to the relocation of the Interchange. 

b. A roadway and utility easement conveyed by the Railroad to the City of 
Kennewick for the completion of Center Parkway across Railroad's property 
at Richland Junction as described below. 
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c. Salvage by the City of all Railroad Track Materials ( defined below) located on 
Railroad's property at Richland Junction west of the Richland Junction switch 
between MP 18.8 and the end of track at MP 19.5. 

Section 18.4 Railroad shall convey an easement in width not to exceed eighty 
(80) feet to City for the Center Parkway across Railroad's right of way. The easement shall 
allow for curb cuts on each side of the road to serve Railroad's adjacent property. The easement 
shall be delivered to City no later than the date upon which the Interchange operations are 
relocated away from the Center Parkway. 

Section 18.5 As of the date Interchange operations are relocated away from 
Richland Junction and the Center Parkway, the City will assume ownership and control of the 
Railroad Track Materials. Railroad Track Materials is defined to include rail, ties, switches and 
other track materials which make up the current interchange track between MP 18.8 and the end 
of track at MP 19.5 of Railroad's Kalan Industrial Lead west of the Richland Junction switch. At 
its sole risk, cost and discretion the City may remove, salvage or reuse all Railroad Track 
Materials; provided, however, that the City first obtains a right of entry to Railroad's property 
from Railroad. 

Section 18.6 Subsequent to relocation of the Interchange, Railroad shall not 
reestablish an interchange operation at Richland Junction or the Center Parkway location, or any 
portion thereof, or sell or lease property at Richland Junction or the Center Parkway location to 
another railroad for the purposes of establishing a switching or interchange operation. 

Section 18.7 Notwithstanding any termination of this Agreement, Section 18.6 
above shall remain in full force and effect until City, at its sole election, shall agree to any 
proposed change. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed in 
duplicate the day and year first herein above written. 

CITY OF RICHLAND, 
WASHINGT N 

ATTEST: 

~~~~ 
MARCIA HOPKINs' 
City Clerk 

UNION PACIFIC 
RAILROAD COMPANY 

41:~~ 
General Manager Joint Facilities 

APPROVED AS TO FORM: 

~~ 
City Attorney 
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From: Rydel Peterson rydel@tcry.com
Subject: Fwd: Richland Track Use Agreement

Date: September 14, 2017 at 8:09 AM
To: rvpeterson rvpeterson@me.com, William C Schroeder wcs@ksblit.legal
Cc: William J Schroeder william.schroeder@Ksblit.legal, Lisa Anderson lisa@tcry.com, Anne Schroeder aschroeder@ksblit.legal

Sent from my iPhone

Begin forwarded message:

From: "George Sturm" <GSTURM@up.com>
Date: March 17, 2011 at 10:41:46 AM MDT
To: "Ballew, Gary" <gballew@CI.RICHLAND.WA.US>
Cc: "John Rebensdorf" <JREBENSD@up.com>, "Paul E. Hammes" <PEHAMMES@UP.COM>, "John M. Newman" <JMNEWMAN@up.com>, "Paul F. MacDonald" <PFMACDON@up.com>, "Dan J. McGregor" <DJMCGREG@up.com>, "Elisa B. Davies" <elisadavies@up.com
<PRogalsky@CI.RICHLAND.WA.US>, "Rydel Peterson" <Rydel@tcry.com>, "Paul Petit" <paulpetit@tcry.com>, "Rhett" <rhettwater@mac.com>, "Randy Peterson" <rvpeterson@mac.com>
Subject: RE: Richland Track Use Agreement

Gary,
Thanks for getting this back to me. Based on the attached agreement, UP wishes to name the Tri City Railway (TCRY), which currently serves the Port of Benton, as UP's agent for service over and along the Horn Rapids Spur until further notice from UP. Please let me know if you have any questions. 

"Ballew, Gary" <gballew@CI.RICHLAND.WA.US>

"Ballew, Gary" <gballew@CI.RICHLAND.WA.US>

03/17/2011 10:33 AM

ToGeorge Sturm <GSTURM@up.com>
cc"Myrle C. Giersch" <MGIERSCH@UP.COM>, "Rogalsky, Pete" <PRogalsky@CI.RICHLAND.WA.US

SubjectRE: Richland Track Use Agreement

George,
The	executed	le0er	is	a0ached.		
Thanks,
Gary

Gary Ballew, CEcD
Economic Development Manager
City of Richland
(509) 942-7763
www.richlandbusiness.com

From: George Sturm [mailto:GSTURM@up.com] 
Sent: Tuesday, March 08, 2011 11:16 AM
To: Ballew, Gary
Cc: Myrle C. Giersch; Rogalsky, Pete; John J. Miller
Subject: RE: Richland Track Use Agreement

Gary,
I hope the attached will work for the City of Richland. I modeled it as close as possible to the one used by BNSF and the City. I am also attaching the Word document just in case the City meeds to change any thing. If that is the case, please get it back to me and I will quickly review. If not,
please sign and Email back a copy of the letter agreement. Thanks for all yours and Pete's assistance in getting this long over due issue on its way to conclusion. 

Let me know if you have any questions. (402) 544-2292. 

(See attached file: UP-City of Richland Temp track Use Agmnt 3-8-2011.pdf) (See attached file: City of Richlanf Temp Track Use Agmnt 3-8-11.doc)

"Ballew, Gary" <gballew@CI.RICHLAND.WA.US>

"Ballew, Gary" <gballew@CI.RICHLAND.WA.US>

03/07/2011 05:02 PM

To
"Rogalsky, Pete" <PRogalsky@CI.RICHLAND.WA.US

cc
"Myrle C. Giersch" <MGIERSCH@UP.COM

Subject
RE: Richland Track Use Agreement

George,
A0ached	is	the	le0er	from	BNSF	regarding	a	delivery	prior	to	entering	into	a	Track	Use	Agreement.	A	similar	le0er	from	Union	Pacific	should	suffice.	I’m	not	an	expert	on	this	but	I’m	assuming	TCRR	would	be	acKng	as	Union	Pacific’s	agent	so	the	le0er	should	clarify	that	as	well.	
Thanks,
Gary	

Gary Ballew, CEcD
Economic Development Manager
City of Richland
(509) 942-7763
www.richlandbusiness.com

From: Rogalsky, Pete 
Sent: Friday, March 04, 2011 2:54 PM
To: George Sturm
Cc: Ballew, Gary; Myrle C. Giersch
Subject: RE: Richland Track Use Agreement

Thanks,	George.

Your	suggesKons	seem	reasonable	to	me.	I	will	forward	them	to	the	City	of	Kennewick	so	that	both	CiKes	can	consider	them	in	developing	our	funding	program.

I’m	going	to	suggest	that	you	and	Gary	Ballew,	my	counterpart	at	the	City,	consider	whether	the	interim	access	by	TCRR	prior	to	the	agreement	being	signed	should	be	documented	in	some	way	more	formal	than	our	e-mails.	He	went	through	a	similar	exercise	with	BNSF	last	year	that
involved	an	exchange	of	le0ers.



Thanks	again.	I’ll	keep	you	posted	on	developments	here.	

Pete Rogalsky
Public Works Director
City of Richland
840 Northgate Avenue
P.O. Box 190, MS-26
Richland, Washington 99352
Phone - (509) 942-7558
Fax - (509) 942-7468
E-mail - progalsky@ci.richland.wa.us
From: George Sturm [mailto:GSTURM@up.com] 
Sent: Friday, March 04, 2011 2:25 PM
To: Rogalsky, Pete
Cc: Ballew, Gary; Myrle C. Giersch
Subject: RE: Richland Track Use Agreement

Pete,
Thanks for the update. As you might expect, UP would much rather get this contract completed in all respects within 60 days of execution. That said, based on your notes, UP suggests the following additional provisions to the
agreement:

1. Agree that the interchange track will not be removed and no work will commence on building of the Center Parkway until UP receives full payment from the Cities.

2. UP, at its sole discretion, will continue the current interchange arrangement with TCRY until such time as full payment is made.

3. If the Cities delay full payment, the amount not paid to UP within 60 days of execution will accrue interest at an annual rate of 5% beginning 61 days after execution of the agreement. Further, the entire amount must be paid prior to
the 1st anniversary of execution.

4. Beginning March 15, 2011 the City will allow TCRY to handle UP traffic, as UP's agent, to locations on the Horn Rapids Spur as provided for in the agreement until such service is cancelled by either party on not less than 60 days
notice..

Pete, let me know if this will work for the City. Thanks. 

"Rogalsky, Pete" <PRogalsky@CI.RICHLAND.WA.US>
"Rogalsky, Pete" <PRogalsky@CI.RICHLAND.WA.US>

03/03/2011 05:44 PM

To
George Sturm <

cc
"Myrle C. Giersch" <

Subject
RE: Richland Track Use Agreement

George,

Another	update.	As	I	think	I’ve	menKoned	Richland	and	the	City	of	Kennewick	are	partners	on	the	Center	Parkway	issue.	Funds	will	be	coming	from	both	CiKes	to	compensate	UPRR	under	our	agreement.	With	our	agreement	terms
finalized	both	CiKes	have	mobilized	processes	to	authorize	and	disperse	the	funds.

In	Kennewick	this	will	require	discussion	of	the	ma0er	with	their	City	Council	on	Tuesday,	March	22	and	potenKal	formal	authorizaKon	on	Tuesday,	April	5.	Richland	would	also	schedule	acKon	on	our	agreement	and	funding	on
Tuesday,	April	5,	subject	to	posiKve	acKon	by	Kennewick.

There	is	a	pre0y	good	chance	that	one	of	both	CiKes	is	going	to	ask	that	the	compensaKon	be	paid	in	mulKple	(likely	two)	installments.	Will	it	cause	UPRR	problems	if	the	compensaKon	is	paid	at	50%	within	60	days	as	wri0en	in	the
agreement	and	the	remaining	50%	is	paid	within	twelve	months?	If	this	works	for	UPRR	would	you	want	to	adjust	some	of	the	other	terms?

If	the	delayed	approval	of	the	track	use	agreement	causes	you	any	operaKonal	problems	with	handling	pending	shipments	the	City	will	authorize	temporary	access	to	the	Horn	Rapids	Track	through	le0ers	confirming	appropriate
liability	coverage	and	the	intent	to	complete	the	Track	Use	Agreement.

Thank	you	again	for	all	your	work	on	this	ma0er.

Pete Rogalsky
Public Works Director
City of Richland
840 Northgate Avenue
P.O. Box 190, MS-26
Richland, Washington 99352



Richland, Washington 99352
Phone - (509) 942-7558
Fax - (509) 942-7468
E-mail - progalsky@ci.richland.wa.us
From: George Sturm [mailto:GSTURM@up.com] 
Sent: Thursday, March 03, 2011 6:22 AM
To: Rogalsky, Pete
Cc: Myrle C. Giersch
Subject: Re: Richland Track Use Agreement

Pete,
Thanks for the update.

"Rogalsky, Pete" <PRogalsky@CI.RICHLAND.WA.US>

George	and	Myrle,

I	haven’t	forgo0en	about	you	and	our	agreement.	The	process	of	ge]ng	Richland	and	Kennewick	together	on	the	compensaKon	is	underway.	I	hope	to	have	some	more
concrete	news	on	this	by	the	middle	of	next	week	at	the	latest.

Pete Rogalsky
Public Works Director
City of Richland
840 Northgate Avenue
P.O. Box 190, MS-26
Richland, Washington 99352
Phone - (509) 942-7558
Fax - (509) 942-7468
E-mail - progalsky@ci.richland.wa.us
**

This message and any attachments contain information from Union Pacific which may be confidential and/or privileged. If you are not the intended recipient, be aware that any
disclosure, copying, distribution or use of the contents of this message is strictly prohibited by law. If you receive this message in error, please contact the sender immediately
and delete the message and any attachments.

**

**

This message and any attachments contain information from Union Pacific which may be confidential and/or privileged. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the contents of
this message is strictly prohibited by law. If you receive this message in error, please contact the sender immediately and delete the message and any attachments.

**(See attached file: 20100322124120.pdf)



**(See attached file: 20100322124120.pdf)

**

This message and any attachments contain information from Union Pacific which may be confidential and/or privileged. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the contents of this message is strictly prohibited by law. If you receive
this message in error, please contact the sender immediately and delete the message and any attachments.

**(See attached file: UP TUA.PDF)

**

This message and any attachments contain information from Union Pacific which may be confidential and/or privileged. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of the contents of this message is strictly prohibited by law. 

**
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FLETCHER & SIPPEL LLC 
ATTORNEYS AT LAW 

29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 

ROBERT A. WIMBISH 
(312) 2S2-t504 
rwimblsh@flcrchcr-sippcl.com 

Via Email 

Jeremy M. Berman 
Assistant General Attorney 
Union Pacific Railroad Company 
2540 N. 52nd Street 
Omaha, NE 68104 

DearMr~~ 
.,,· 

August 25, 2017 

Phone: (312) 252,1500 
Fax: (312) 252 .. 2400 

www.fletcheMippel.com 

Thank you for providing the City of ruchland (the "City" or "Richland") with a 
timely response on behalf of your client, Union Pacific Railroad ("UP), to our outreach on issues 
surrounding Tri-City Railroad Company, LLC ("TCRY"); Hom Rapids Spur ("HRS") access; 
and the City's efforts to extend Center Parkway. Richland is encouraged to learn that UP will 
pursue TCRY's non-opposition to the Center Parkway extension, and that, barring successful 
efforts with TCRY, UP would restore its own operations over the HRS in place ofTCRY. We 
appreciate UP's intention to avoid a dispute with the City over the tenns ofUP's access to the 
HRS, and UP's cooperative stance on the Center Parkway project. 

As I gather from our recent conversation, UP will be reaching out to TCRY again 
to discuss the Center Parkway project and the City's proposal to reconfigure Richland Junction 
trackage. I believe you now have the current Richland Junction track reconfiguration plans and 
Richland's PowerPoint presentation to the Port of B.enton ( whose trackage the City proposes to 
modify) addressing TCRY's past concerns and objections. The Port of Benton distributed the 
City's Richland Junction plans to UP, BNSF and TCRY in early June (evidence of which you've 
now seen), so TCRY has had nearly three months to evaluate the City's current proposal. 

You have indicated that UP plans to discuss the Richland Junction proposal with 
TCRY in the interest of securing constructive, cooperative input. As I have explained before, the 
City is willing to consider modifying its proposal, within reason, to accommodate legitimate 
operating concerns, bearing in mind, however, that the City and its operating expert believe that 
the proposed track modifications would, on balance, benefit railroad operations. 

My earlier email and discussions with you were not terribly specific, and so I am 
writing now to be precise about what the City would expect to considerTCRY's non-objection 
to the Center Parkway project to be meaningful in light of TCRY's past conduct Completion of 



FLETCHER & SIPPEL LLC 

Jeremy M. Berman 
August 25, 2017 
Page2 

the steps discussed below would resolve to the City's satisfaction that UP is fulfilling its 
obligations under the Standard Form Railroad Track Use Agreement ("SFRTUA j as the City 
interprets that agreement, and would allow TCRY to continue as UP's agent on the HRS without 
a dispute over the future of UP' s commercial access. I am also providing deadlines for 
UP/rCRY action in order to avoid issuance of a formal notice of default under the provisions of 
theSFRTUA. 

IfTCRY is willing to assure the City ofTCRY's non-opposition to the Center 
Parkway extension and grade crossing, desires to continue as UP's agent for purposes of HRS 
service, and will help avert a possible Richland-UP contract dispute, then TCRY must do as 
follows: 

1. TCRY will execute an easement deed to facilitate the construction of Center Parkway 
across the main line of the Port of Benton and the contemporan~ous removal of the 
siding/passing track at the crossing location ( over which line TCRY currently possesses a 
non-exclusive leasehold interest). This step assumes and requires that the City, TCRY, 
UP, BNSF, and the Port of Benton consent to City-funded track modifications, which 
consent the City understands all but TCRY have thus far supplied; 

2. TCRY will withdraw, and will forgo any further pursuit of, any claim against Richland 
stemming from the City's Center Parkway plans, the crossing of Port of Benton-owned 
trackage, and/or the reconfiguration of ancillary track in the vicinity of Richland 
Junction. (In exchange for this commitment, Richland would withdraw its petition for 
review of the Surface Transportation Board's September 14, 2016 decision in Docket No. 
FD 35915, currently pending before the U.S. Court of Appeals for the Ninth Circuit); and 

3. TCRY will provide written assurance that it will not oppose Richland's Center Parkway 
plans in any venue, and that it will not file any claim against the City in any venue based 
upon any allegation of harm to TCRY resulting from either or both of the following: (1) 
the installation of the Center Parkway at-grade crossing of the Port of Benton railroad 
main line at Richland Junction; (2) modification of Port of Benton ancillary (yard and 
siding) track in the vicinity of Richland Junction. 

For UP to assure itself of continued use ofTCRY as its agent on the HRS, TCRY 
must, by no later than September 15, 2017, either demonstrate to the City that it has met all 
three conditions above or commit in writing to satisfy each of these requirements by no later than 



FLETCHER & SIPPEL LLC 

Jeremy M. Berman 
August 25, 2017 
Page3 

September 30, 2017. In the alternative, UP will advise me by no later than September 15, 
2017, that it will resume operations over the HRS in place of TCRY. Richland's Center Parkway 
plans have already been delayed for quite some time at considerable cost to taxpayers due to 
TCRY's obstruction, which never should have occurred had the parties remained mindful of 
UP's commitments under the SFRTUA. A September 15 deadline is necessary because the City 
must decide in the next few weeks whether to commit to the expenses of briefing the Ninth 
Circuit (which favorable developments with UP indicate may be unnecessary), and whether it 
may need to budget for a possible legal dispute with UP over HRS access (a possibility that the 
City cannot yet rule out entirely). 

The City realizes that UP and TCRY may need additional time beyond September 
15 to provide constructive and reasonable input on the City's Richland Junction track 
modification proposal. Accordingly, the City would allow until September 30, 2017, for UP 
and TCRY to recommend modifications to the Richland Junction plan. 

Finally, should UP advise the City on September 15 that UP will replace TCRY 
on the HRS, the City requests - (1) UP's express written consent to the current Richland 
Junction track modifications as currently proposed (or confirmation that such modifications are 
unnecessary to support UP's operations); (2) that UP advise whether it will also resume direct 
service to customers located on the Port of Benton trackage in addition to customers on the HRS; 
and (3) that UP provide for a reasonable time frame, not to exceed 60 days from September 15, 
to restore its own operations over the HRS. 

I look forward to UP's report or TCRY's three-part commitment as set forth 
above by or before September 15, 2017. As always, I am available to discuss the above matters 
infonnally, should you wish to contact me. 

RAW/ekf 
cc: Heather Kintzley 

Pete Rogalsky 

Sincerely, 

RobertA. Wimbish~ ~ 
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SURFACE TRANSPORTATION BOARD 

 
DECISION 

 
Docket No. FD 35915 

 
TRI-CITY RAILROAD COMPANY—PETITION FOR  

DECLARATORY ORDER 
 

Digest:1  The Board finds that the condemnation and acquisition by Kennewick, 
Wash., and Richland, Wash., of a portion of a railroad right-of-way for an at-
grade crossing that would bisect both a line of railroad and a railroad siding is 
preempted under 49 U.S.C. § 10501(b). 

 
Decided:  September 12, 2016 

 
 On March 19, 2015, Tri-City Railroad Company, LLC (TCRY), filed a petition for 
declaratory order requesting that the Board find that the efforts of Kennewick, Wash., and 
Richland, Wash. (together the Cities), to condemn and acquire a portion of a railroad 
right-of-way for an at-grade street crossing are preempted by 49 U.S.C. § 10501(b).  TCRY 
claims that the proposed at-grade crossing would unreasonably interfere with its current and 
future railroad operations.  In response, the Cities argue that their condemnation action is not 
preempted because this dispute involves a routine crossing that would not impede railroad 
operations or pose undue safety risks. 
 
 For the reasons discussed below, the Board concludes that an at-grade crossing at the 
proposed location would unreasonably interfere with TCRY’s present and future railroad 
operations on one of the tracks at issue and that, therefore, condemnation of the railroad 
right-of-way to permit construction of an at-grade crossing at that location pursuant to state law 
is preempted under § 10501(b). 

 
BACKGROUND 

 
 Course of Proceedings.  TCRY filed its petition on March 19, 2015, and the Cities filed 
their notice of intent to participate on March 20, 2015.  Subsequently, on April 7, 2015, TCRY 
filed an affidavit to notify the Board that the city councils for both Kennewick and Richland had 
scheduled separate hearings to consider and vote upon the proposed condemnation ordinance.  In 
a decision served on May 21, 2015, the Board instituted a proceeding and set a procedural 
schedule.  Tri-City R.R.—Pet. for Declaratory Order, FD 35915, slip op. at 2 (STB served May 
                                                 

1  The digest constitutes no part of the decision of the Board but has been prepared for the 
convenience of the reader.  It may not be cited to or relied upon as precedent.  Policy Statement 
on Plain Language Digests in Decisions, EP 696 (STB served Sept. 2, 2010). 
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21, 2015).  The Cities filed their reply to TRCY’s petition on June 15, 2015, and TCRY filed a 
rebuttal on June 24, 2015. 

 
On June 30, 2015, the Cities requested leave to file a reply to TCRY’s rebuttal.  The 

Board granted that request and allowed TCRY to rebut the Cities’ additional filing.  Tri-City 
R.R.—Pet. for Declaratory Order, FD 35915, slip op. at 2-3 (STB served Aug. 31, 2015).  In 
addition to allowing the supplemental filings, the Board noted that the record in this docket 
would close on September 30, 2015.  Id. at 3.  The Cities filed their supplemental reply on 
September 15, 2015, and TCRY filed its supplemental rebuttal on September 30, 2015. 

 
On June 17, 2016, the Cities submitted a June 16, 2016, decision by the Washington State 

Court of Appeals concerning an appeal of a Washington State Utilities and Transportation 
Commission (UTC) decision referenced by the parties in their earlier pleadings.  On the same 
day, TCRY filed a letter in opposition noting that the Cities’ pleading was filed after the closing 
of the record in this docket.  (TCRY Letter 1, June 17, 2016.) 

 
On June 27, 2016, TCRY filed a letter requesting that the Board expedite its decision.  

On June 29, 2016, the Cities filed a response in opposition to TCRY’s characterization of the 
issues before the Board in its June 27, 2016, letter. 

 
On July 25, 2016, the Cities submitted two decisions issued by the Washington State 

Court of Appeals concerning proceedings referenced by the parties in their previous pleadings. 
 
While the record in this docket closed on September 30, 2015, the Board will accept 

these additional pleadings in the interest of a more complete record.2   
 
The Controversy at Issue.  TCRY is a Class III railroad with its headquarters and 

principal place of business in Benton County, Wash.  (TCRY Pet. 4.)  TCRY states that it 
operates as a handling carrier over, and serves as the dispatching carrier on, approximately 
16 miles of track (the “line” or “mainline”) and that its primary rail yard is located in Richland.3  
(Id. at 4-5, 7.)  The line is owned by the Port of Benton, and TCRY conducts its rail operations 
pursuant to a written lease agreement.  (TCRY Pet. 4.)  TCRY states that it moves carloads for 
its own customers and operates as the handling carrier for UP.  (Id. at 4-5.)  BNSF Railway 
(BNSF) also operates on the line.  (Id. at 5.) 

                                                 
2  The Board is also accepting the letter submitted on July 26, 2016, by Senator Maria 

Cantwell requesting an expeditious review of TCRY’s petition. TCRY has moved to strike the 
letter on the grounds that it was not served on all parties and that it could violate the ex parte 
contact prohibitions of 49 C.F.R. § 1102.2.  But here the Board followed its longstanding 
practice of posting Congressional letters on our website.  Therefore, the motion to strike is 
denied.    
 3  TCRY states that it has additional operating rights on approximately 37 miles of 
Department of Energy-owned track and operates on 8 miles of Union Pacific Railroad (UP) track 
in order to facilitate interchange with UP at Kennewick.  (TCRY Pet. 6.) 
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According to TCRY, the Cities are attempting to use Washington State law to condemn 
and acquire a right-of-way for a public street which would bisect TRCY’s tracks.  TCRY 
explains that the crossing, at the location being proposed, would cross both TCRY’s mainline 
and a 1900-foot parallel track with switches at both ends, which, according to TCRY, “is the 
only siding on this stretch of tracks between TCRY’s yard in the north, and the UP and BNSF 
yards in the south.”  (Id. at 6-7.)  TCRY has exclusive use of the parallel track.  (Id. at 6.) 

 
TCRY states in its petition that the proposed crossing would unreasonably interfere with 

current and future railroad transportation.  (Id. at 24-25, 27, 41-43.)  Specifically, TCRY argues 
that the proposed crossing would compromise the railroad’s ability to use the parallel track for 
passing and staging operations, eliminate railcar storage and staging in the vicinity of the 
southern switch, limit its switching operations generally, and reduce its ability to use the parallel 
track for over-capacity storage that will be needed in light of expected volume increases.  (Id. 
at 1, 24, 41-43.)  In particular, TCRY states that because multiple carriers use the mainline, it is 
critical from an operational standpoint that it have unfettered access to the parallel track in order 
to set out or hold a train while another train uses the mainline.  (TCRY Pet. 7, 41.)  Moreover, 
TCRY states that it needs the parallel track for storing rail cars when the main TCRY yard 
reaches capacity, and it uses the switches on both ends on a daily basis.  (Id. at 7.) 

 
TCRY states that it lacks any alternative facility or location at which the rail activities 

performed on the parallel track could take place.  (TCRY Pet. 24-25, 41-43; TCRY Rebuttal at 4, 
27, 33.)  Moreover, it presents evidence that it expects an increase in rail traffic, and as a result, 
is exploring expanding the length of the parallel track to 10,000 feet to accommodate unit trains 
on both the mainline and parallel tracks.  (TCRY Pet. 7-8.)  As for the mainline, it argues that the 
portion of the line that this crossing would bisect is one of the only locations where a unit train 
can be stopped to wait for operations to clear along the track or for other safety reasons.  (Id. 
at 7.) 

 
TCRY states that it handled 2,247 carloads (or two 9-car trains per day) in 2013, and that 

it handled 2,626 carloads (or two 10-car trains per day) in 2014.  (Id. at 6.)  TCRY expected its 
2015 numbers to rise to 4,175 carloads, or two 16-car trains per day.  (Id.)  In addition, TCRY 
states that need for its service should continue to grow because the Preferred Freezer Plant, the 
largest frozen food plant in the world, was scheduled to begin operations in 2015.  (Id. at 8.)  
TCRY also notes that the City of Richland has approved a development plan to construct a rail 
loop in the Horn Rapids Industrial Park and has entered an agreement with ConAgra Foods to 
develop an automated cold storage warehouse in the Horn Rapids area.  (Id. at 16.) 
 

In their reply to TCRY’s petition, the Cities state that the proposed at-grade crossing is 
part of a regionally important project that extends a public street, Center Parkway, between the 
cities of Kennewick and Richland.  (Cities Reply 1, 15.)  The Cities note that they have received 
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state and federal funds for the project and that the proposed at-grade crossing received 
unanimous approval from the UTC.4  (Id. at 1-2, 15, 17-19.) 
 
 The Cities assert that the use of the trackage at issue for rail transportation would not be 
compromised by the Cities’ grade crossing project.5  (Id. at 1.)  They cite a field study that they 
conducted, which they claim shows no instance in which TCRY had actually used the full 
1900-foot parallel track for its current operations.  (Id. at 8-11.)  The Cities also contend that 
TCRY’s primary use of the parallel track is for the storage of rail cars, which would not require 
the blocking of the crossing.  (Id. at 33.)  The Cities acknowledge the new rail loop in the Horn 
Rapids Industrial Park and the new Preferred Freezer Plant in the area, but nevertheless claim 
that TCRY’s carload projections are speculative and too high.  (Id. at 8-11.) 
 
 The Cities argue that regardless of increased track usage, a crossing at the proposed 
location would not impact railroad operations because TCRY will continue to have right-of-way 
access over the crossing.  (Cities Reply 32.)  They also claim that any concerns of undue safety 
risks are unfounded because gates would prevent vehicular access when a train occupies the 
track within the limits of the crossing.  (Id. at 11, 31-33.) 

 
 On rebuttal, TCRY provides additional evidence to document its need for all of its rail 
infrastructure to perform its current and potential future operations.  TCRY states that it has 
begun serving as the rail services manager for the Preferred Freezer Plant, responsible for the 
management and dispatch of all railroads providing services to the plant.  (TCRY Rebuttal 24.)  
TCRY states that UP sent TCRY 142 empty rail cars for storage in June 2015, prior to the 
opening of the Preferred Freezer Plant in July 2015, and that after this shipment, additional rail 
cars arrived, which resulted in both its yard and nearby industrial lead being over capacity.  (Id. 
at 24-25.)  TRCY also states that prior to the opening of the Preferred Freezer Plant, it staged 
several hundred refrigerated cars in its rail yard.  (Id. at 25.) 
 

TCRY further claims that if the crossing is built, it would have to comply with 
Kennewick Municipal Code (KMC) § 11.80.090, a local ordinance governing grade crossings, 
and that doing so would result in a loss in capacity to use the parallel track.  (TCRY Pet. 23-24.)  
That ordinance provides, in relevant part, that trains must be left clear of road crossing signal 

                                                 
4  The UTC did not address § 10501(b) preemption.  Following the second UTC decision 

issued on June 24, 2014, TCRY filed an action in Washington state court that raised preemption 
claims.  (TCRY Pet. 21.)  Subsequently, the state court proceeding was “voluntarily dismissed, 
without prejudice, by TCRY” so that TCRY could seek a Board determination on whether the 
proposed condemnation objected to by the railroad to permit this crossing is preempted under 
federal law.  (Id. at 23.) 

 
 5  The Cities’ pleadings refer to the Board as having jurisdiction over crossings.  In fact, 
the Board has exclusive jurisdiction over “transportation” by “rail carriers,” see 49 U.S.C. 
§ 10501(b), and therefore, federal law preempts any state action, including a condemnation 
action for a crossing, that would unreasonably interfere with rail transportation under the Board’s 
jurisdiction. 
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circuits and that, when it can be avoided (1) cars or engines must not be left standing nearer than 
250 feet from a road crossing and (2) public crossings must not be blocked for more than five 
minutes.  (Id. at 24.) 

 
TCRY also argues that in addition to the KMC, the General Code of Operating Rules 

(GCOR) — which is a set of operating and safety rules used by most western railroads6 — 
requires that railroads should avoid (1) leaving cars, engines, or equipment standing closer than 
250 feet from road crossings when there is an adjacent track and (2) blocking public crossings 
for more than 10 minutes.  (TCRY Rebuttal 4.)  TCRY claims that, given the provisions of the 
KMC and the GCOR and the configuration of the track, the proposed crossing would render 
unusable as much as 600 feet of the mainline and parallel tracks.  (TCRY Rebuttal 30.) 
 
 The Cities respond that KMC § 11.80.090 and the GCOR are not mandatory and 
therefore would not reduce the railroad’s capacity to conduct current and future rail operations.  
(Cities Supplemental Reply 11-14.)  The Cities argue that, in fact, these two provisions support 
the Cities’ position that the crossing does not interfere with railroad operations, stating that “the 
plain language of the provisions establish that TCRY has the flexibility to maintain its railway 
operations on the 1900-foot siding when the siding is needed for railway operations.”  (Id. at 12.)  
The Cities also note that BNSF and UP, which operate over TCRY’s mainline, have not opposed 
the location of the proposed crossing.7  (Cities Supplemental Reply 7-8.) 

 
DISCUSSION AND CONCLUSIONS 

 
 The Board has discretionary authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321 to 
issue a declaratory order to terminate a controversy or remove uncertainty.  We find it 
appropriate to issue a declaratory order addressing the grade crossing controversy here.  As 
discussed below, we conclude that the proposed at-grade crossing bisecting TCRY’s mainline 
and parallel tracks would unreasonably interfere with TCRY’s current and future railroad 
operations on the parallel track, and therefore any state or local regulation requiring a crossing at 
the proposed location is preempted under § 10501(b). 
 
 The Interstate Commerce Act is “among the most pervasive and comprehensive federal 
regulatory schemes.” Chicago & N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 318 
(1981).  The Board’s jurisdiction over “transportation by rail carriers” is “exclusive,” and “the 

                                                 
 6  According to the Federal Railroad Administration, at present, most Class I railroads in 
the U.S. use one of two “standard” rulebooks:  the Northeast Operating Rules Advisory 
Committee (NORAC) rulebook or the GCOR.  Conrail, Amtrak, and several commuter and short 
line railroads in the northeastern United States use the NORAC rulebook.  The GCOR is used by 
every Class I railroad west of the Mississippi River, most of the Class II railroads, and numerous 
shortline railroads.  See FRA report “Compliance with Railroad Operating Rules and Corporate 
Culture Influences,” Oct. 1999, at 2. 
 
 7  TRCY responds that BNSF and UP have not intervened because they were able to 
reach separate agreements with the Cities to access the Horn Rapids Industrial Park.  (TCRY 
Rebuttal 2-3.)  
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remedies provided under [49 U.S.C. §§ 10101-11908] with respect to regulation of rail 
transportation are exclusive and preempt the remedies provided under Federal or State law.”  
49 U.S.C. § 10501(b).  The Board’s governing statute defines “transportation” expansively to 
encompass not only railroad operations over the Nation’s rail network but also a “yard, property, 
facility, instrumentality, or equipment of any kind related to the movement of . . . property . . . by 
rail, regardless of ownership or an agreement concerning use.”  49 U.S.C. § 10102(9).  
Moreover, “railroad” is defined broadly to include “a switch, spur, track, terminal, terminal 
facility, [or] a freight depot, yard, [or] ground used or necessary for transportation.”  49 U.S.C. 
§ 10102(6).  The purpose of § 10501(b) is to prevent a patchwork of local regulation from 
unreasonably interfering with interstate commerce.  See Thomas Tubbs—Pet. for Declaratory 
Order, FD 35792, slip op. at 5 (STB served Oct. 31, 2014), aff’d 812 F.3d 1141 (8th Cir. 2015); 
U.S. Envtl. Prot. Agency—Pet. for Declaratory Order, FD 35803, slip op. at 7 (STB served Dec. 
30, 2014); Norfolk S. Ry.—Pet. for Declaratory Order, FD 35701, slip op. at 6 n.14 (STB served 
Nov. 4, 2013); H.R. Rep. No. 104-311, at 95-96 (1995).  As the courts have observed, “[i]t is 
difficult to imagine a broader statement of Congress’ intent to preempt state regulatory authority 
over railroad operations.”  City of Auburn v. United States, 154 F.3d 1025, 1030 (9th Cir. 1998) 
(quoting CSX Transp. Inc. v. Ga. Pub. Serv. Comm’n, 944 F. Supp. 1573, 1581 (N.D. Ga. 
1996)). 
 
 It is well settled that the provisions of § 10501(b) preempt permitting or other laws and 
legal processes that would regulate rail transportation directly or that could be used to deny a 
railroad’s ability to conduct rail operations.  See Wichita Terminal Ass’n—Pet. for Declaratory 
Order, FD 35765, slip op. at 6 (STB served June 23, 2015).  Courts and the Board have found 
that state or local actions that “have the effect of managing or governing,” and not merely 
incidentally affecting, rail transportation are preempted under § 10501(b).  Tex. Cent. Bus Lines 
Corp. v. City of Midlothian, 669 F.3d 525, 532 (5th Cir. 2012); Franks Inv. Co. v. Union Pac. 
R.R., 593 F.3d 404, 414 (5th Cir. 2010) (en banc) (“[L]aws that have the effect of managing or 
governing rail transportation will be expressly preempted.”); CSX Transp., Inc.—Pet. for 
Declaratory Order, FD 34662, slip op. at 3 (STB served May 3, 2005) (actions by a state or local 
entity that directly conflict with the “exclusive federal regulation of railroads” are preempted).  
Federal preemption applies without regard to whether the Board actively regulates the railroad 
operations or activity involved.  49 U.S.C. § 10501(b)(2); Pace v. CSX Transp., Inc., 613 F.3d 
1066, 1068-69 (11th Cir. 2010); Port City Props. v. Union Pac. R.R., 518 F.3d 1186, 1188 (10th 
Cir. 2008). 
 
 The Board has stated that “routine non-conflicting uses, such as non-exclusive easements 
for at-grade road crossings . . . are not preempted so long as they would not impede rail 
operations or pose undue safety risks.”  Maumee & W. R.R.—Pet. for Declaratory Order, 
FD 34354, slip op. at 2 (STB served Mar. 3, 2004); see also E. Ala. Ry.—Pet. for Declaratory 
Order, FD 35583, slip op. at 4 (STB served Mar. 9. 2012) (finding that an easement across a 
railroad’s property for subterranean water and sewer pipes would not unreasonably interfere with 
rail operations).  The right to proceed under state law, however, is conditioned upon that action 
not unreasonably burdening or interfering with rail transportation.  Compare Franks Inv. Co., 
593 F.3d at 414 (rejecting railroad’s preemption claim for four routine railroad crossings that did 
not unreasonably interfere with rail transportation) with Jie Ao & Xin Zhou—Pet. for 
Declaratory Order, FD 35539 (STB served June 6, 2012) (finding state property law ownership 



Docket No. FD 35915 

7 

claims preempted where such claims would directly affect the amount and type of maintenance 
that could be performed on a railroad right-of-way and limit the capacity of the line of railroad 
should it be needed for potential future active rail service); see also Maumee & W. R.R., 
FD 34354, slip op. at 2 (noting that preemption may shield a railroad from state eminent domain 
laws where the effect of those laws is an unreasonable interference with railroad operations).  
 
 The Board’s broad and exclusive jurisdiction over railroad transportation prevents the 
application of state laws that would otherwise be available, including condemnation to take 
property used for rail transportation for another, conflicting use that would unreasonably burden 
or interfere with rail use, present or future.  Wichita Terminal Ass’n, FD 35965, slip op. at 5 
(finding that a state court order forcing a railroad to accept a crossing at a certain location would 
unreasonably burden interstate commerce because it would have the effect of managing or 
governing property that is part of the national rail network, but that a court-ordered crossing at 
another location might not have such effects, in which case it would not be preempted); see also 
Union Pac. R.R. v. Chicago Transit Auth., 647 F.3d 675 (7th Cir. 2011) (finding a proposed state 
condemnation establishing a perpetual easement over railroad right-of-way preempted by 
§ 10501(b) even if the city’s proposed use of the property would have been coextensive with a 
prior lease); City of Lincoln v. STB, 414 F.3d 858, 861 (8th Cir. 2005) (finding a city’s proposed 
use of eminent domain to acquire 20-foot strip of railroad right-of-way that might interfere with 
storing of materials moved by rail on remainder of right-of-way preempted); Norfolk S. Ry—
Pet. for Declaratory Order, FD 35196 (STB served March 1, 2010) (finding a condemnation 
action to take property on which the railroad was not actively operating trains preempted when 
proposed condemnation would unreasonably interfere with railroad’s future plans); 14500 Ltd.—
Pet. for Declaratory Order, FD 35788 (STB served June 5, 2014) (finding claims of adverse 
possession and prescriptive easement preempted); Pinelawn Cemetery—Pet. for Declaratory 
Order, FD 35468, slip op. at 10 (STB served Apr. 21, 2015) (finding an attempt to evict a 
railroad from property used as part of the interstate rail network preempted). 
 
 The Board engages in a fact-specific analysis to consider whether a proposed 
condemnation action would prevent or unduly interfere with railroad operations and interstate 
commerce.  See Franks Inv. Co., 593 F.3d at 414; Wichita Terminal Ass’n, FD 35965, slip op. 
at 6.  In conducting this analysis, the Board considers both the railroad’s current and future plans.  
City of Lincoln, 414 F.3d at 862 (railroad’s future plans can be considered because 
“[c]ondemnation is a permanent action, and it can never be stated with certainty at what time any 
particular part of a right-of-way may become necessary for railroad uses.”); Norfolk S. Ry., 
FD 35196 (finding preemption based on anticipated impact a condemnation action would have 
on railroad’s future plans for the property). 
 
 Here TCRY asks the Board to find that state law condemnation of the right-of-way at the 
location of the proposed crossing is preempted by federal law.  The Cities argue that takings of 
railroad right-of-way in circumstances such as these are not unusual or controversial and that the 
Board should not interfere with what they view as a routine crossing that has local support and, 
in their opinion, would not impinge on TCRY’s operations. 
 
 The Board’s decision here hinges on whether the Cities’ attempt to condemn TCRY’s 
property to create an at-grade road crossing would unreasonably interfere with and burden rail 



Docket No. FD 35915 

8 

transportation by limiting TRCY’s capacity to conduct its current and future operations on the 
parallel track. 
 
 The Board finds that TCRY has demonstrated that the proposed at-grade crossing, which 
would bisect the mainline and parallel tracks, would unreasonably interfere with and burden both 
current and future rail transportation on the parallel track.  Therefore, state law condemnation of 
the right-of-way for a crossing at that location is federally preempted. 

 
 With respect to current operations, the record makes clear that installation of a crossing at 
the proposed location would make as much as 600 feet of the 1900-foot long parallel track 
unusable for TCRY’s switching, storage, and interchange operations.  The parallel track is the 
only location along the 16-mile line where these essential railroad operations can be performed.  
TCRY, as the dispatcher for the entire length of the mainline (including UP and BNSF traffic), 
has demonstrated that a loss of useable parallel track would impinge on TCRY’s ability to 
conduct its current operations.  For example, TCRY explains that the current configuration of the 
1900-foot track, with switches at both ends, allows TCRY to spot and store cars for various 
lengths of time at one end of the track while using the other end for moving and holding trains.  
(TCRY Rebuttal 26-28.)  However, the location of the proposed crossing would require TCRY to 
relocate switching operations from the southern switch to the northern switch for interchange 
with UP at Kennewick.  (TCRY Rebuttal, V.S. Foster Peterson 15.)  TCRY’s experts have stated 
that this would be an inefficient way to operate.  (Id.)  Accordingly, federal preemption applies.  
See Wichita Terminal Ass’n, FD 35965, slip op. at 9 (finding a crossing is federally preempted 
because it would unreasonably burden or interfere with the interchange of railcars).  

 
The Cities take issue with TCRY’s June 24, 2015 rebuttal testimony from TCRY’s 

President and CEO, Randolph Peterson.  They note that Mr. Peterson’s statement that the 
proposed crossing would “drastically interfere with [TCRY’s] railroad operations” is inconsistent 
with prior statements before the UTC in 2013 that there would be no operational interference.  
(Cities Supplemental Reply 9-11.)  We recognize that Mr. Peterson’s testimony on rebuttal could 
be viewed as inconsistent with prior statements made before the UTC in 2013.  However, the 
statements to the UTC were made several years ago and do not reflect the subsequent increase in 
carloads handled that has taken place since 2013, or the existence of the Preferred Freezer Plant 
or the new rail loop.  Thus, notwithstanding this testimony, the weight of the evidence 
demonstrates that the proposed crossing bisecting the mainline and parallel tracks would 
unreasonably interfere with TCRY’s current and planned future operations. 

 
TCRY has established a need for full access to the parallel track for its future operations.  

See City of Lincoln, 414 F.3d at 862; Norfolk S. Ry., FD 35196, slip op. at 3-4; Jie Ao & Xin 
Zhou, FD 35539, slip op. at 6 (finding plans for the future use of a railroad right-of-way, which 
were less concrete than TCRY’s, an acceptable basis on which to find preemption).  It is 
undisputed that the new Preferred Freezer Plant has begun operating and that a rail loop to 
support this facility has been, or soon will be, constructed in the Horn Rapids Industrial Park 
(located on the northern end of TCRY’s line).  While the parties differ on whether TCRY 
currently uses the entire length of the 1900-foot parallel track and how much additional rail 
traffic there will actually be, there is no doubt that an increase in rail capacity (i.e., the rail loop) 
and an additional large customer (i.e., the Preferred Freezer Plant) are likely to lead to an 
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increase in traffic on TCRY’s line and the number of cars that will need to be staged, stored, and 
interchanged on the parallel track.  TCRY’s evidence demonstrates that unrestricted use of the 
entire length of the parallel track will be needed to handle the future expected influx of rail cars 
from new customers and to stage, pause, or hold manifest trains approaching the rail loop.  (See 
TCRY Pet. 7, 24, 41-43; TCRY Rebuttal 26-28.)  TRCY has limited capacity and system 
infrastructure.  As TCRY notes, it received a large influx of cars in preparation for the opening 
of the Preferred Freezer Plant commencing operations, and this influx caused its yard and the 
parallel track to reach capacity.  (TCRY Rebuttal 23.)  While TCRY states that it has begun to 
explore its options for extending the parallel track (which itself suggests that the railroad cannot 
do with less than the entire length of the parallel track), it is unclear from the record that TCRY 
actually would be able to do so under the terms of its lease with the Port of Benton.  In these 
circumstances, TCRY has shown that it needs the ability to continue full, unimpeded use of the 
entire parallel track to carry out its current and future operations and that losing any part of the 
parallel track would leave insufficient room for these operations. 

 
The Cities also suggest that federal preemption does not apply here because the mainline 

and parallel tracks that the crossing would bisect are owned by the Port of Benton, and TCRY 
operates over the tracks pursuant to a lease.  (Cities Reply 1, 41-42.)  It is common, however, for 
railroads to hold various types of property interests in the land that constitutes their right-of-way.  
See, e.g., Cayuga Cty. Indus. Dev. Agency—Acquis. Exemption—Finger Lakes Ry., FD 36011 
et al. (STB served July 14, 2016) (acquisitions and subleases).  The Cities have proffered no 
evidence showing that TRCY lacks the property interest it needs to perform its current and future 
rail operations.  As the Board explained in Norfolk S. Ry., FD 35196, slip op. at 6, the Board has 
jurisdiction over rail transportation regardless of whether the property on which that 
transportation is being conducted is owned, leased, or held in easement by the operating railroad.  
See also § 10102(9) (defining transportation expansively to encompass facilities of any kind 
related to the movement of property by rail “regardless of ownership or an agreement concerning 
use”). 
 
 Similarly, whether or not the parallel track is considered “siding” track, as the Cities 
argue (Cities Reply at 12-13), federal preemption would still apply.  Under 49 U.S.C. § 10906, 
side track is excepted from Board licensing, but is still within the Board’s jurisdiction.  Id.  The 
Board and the courts have consistently found that because the Board’s jurisdiction over 
transportation is “exclusive,” § 10501(b) preempts state law remedies without regard to whether 
or not the Board actively regulates activities on the particular track involved.  See Pace, 613 F.3d 
at 1068-69 (finding state law claims related to side track preempted); Port City Props., 518 F.3d 
at 1188 (finding state law claims preempted even though the Board does not actively regulate 
spur and side track).  Here TCRY has shown that the parallel track is used to support rail 
operations subject to the Board’s jurisdiction, §§ 10102(6), 10102(9), and that the proposed 
crossing would unduly interfere with TCRY’s ability to perform its current and future operations 
on that track.  Accordingly, federal preemption applies.   

 
 The Cities fail to show that TCRY erred in relying on the GCOR provisions providing 
that cars generally should not be spotted less than 250 feet from each side of the crossing.  
TCRY claims that, given these provisions, the proposed crossing would render unusable as much 
as 600 feet of the mainline and parallel tracks, given the configuration of the track.  (TCRY 



Docket No. FD 35915 

10 

Rebuttal 30.).  The record here shows that TCRY has adopted the GCOR.  (See TCRY Pet., V.S. 
Peterson 12.)  Despite the Cities’ contention that the GCOR provisions are not mandatory for 
TCRY, the provisions of the GCOR represent industry best practices.  Thus, as TCRY states, 
failure to establish operating rules consistent with the GCOR standards could open the railroad to 
potential liability it would not otherwise face.  (TCRY Supplemental Rebuttal at 12-13.)  In any 
event, federal preemption would apply here without regard to whether TCRY’s operations on the 
parallel track comply with the GCOR standards.  The courts and the Board have found that even 
minimal loss of railroad right-of-way is too much where, as here, the railroad objects and shows 
that full use of the property (e.g., the parallel track) is needed in connection with its current and 
future rail transportation plans.  See City of Lincoln, 414 F.3d at 861 (involving loss of 20-foot 
longitudinal strip at the edge of a railroad’s right-of-way); Norfolk S. Ry., FD 35196, slip op. at 
4 (“it can never be stated with certainty at what time any particular part of a right-of-way may 
become necessary for railroad uses”).  Having found persuasive TCRY’s argument that 
compliance with the GCOR limits its use of the parallel track, the Board need not address the 
parties’ arguments regarding the effect of § 11.80.090 of the KMC on railroad operations. 
 
 For the reasons discussed above, we find that the efforts of the Cities to condemn and 
acquire a right-of-way for an at-grade crossing at the proposed location, bisecting both the 
parallel and main tracks, are preempted by § 10501(b). 
 

It is ordered: 
 

1. TCRY’s petition for declaratory order is granted to the extent discussed above. 
 

2. TCRY’s motion to strike Senator Cantwell’s letter is denied. 
 

3.  This decision is effective on its service date. 
 
 By the Board, Chairman Elliott, Vice Chairman Miller, and Commissioner Begeman. 
Vice Chairman Miller commented with a separate expression. 
 
 
____________________________________________ 
VICE CHAIRMAN MILLER, commenting: 
 

I agree that today’s decision reaches the correct legal outcome, though unfortunately, I do 
not think it is the best possible outcome.  I would have preferred that the Board require the 
parties to engage in mediation to determine if there was a solution that would have been mutually 
acceptable to both sides.  
 

The Cities have a significant interest in building a road that will connect the two cities.  
The project is identified as an essential capital improvement in the Cities’ Comprehensive Plan 
and in the Regional Transportation Plan and, if completed, would promote important public 
benefits, such as reducing traffic congestion, increasing access by emergency responders, and 
promoting economic development.  The Cities have also expended a significant amount of 
resources in planning.  The record shows that it involved years of work, including extensive 



Docket No. FD 35915 

11 

hearings and review.  The project has also received federal and state funding, and appears to be 
supported by all state, regional, and local planning and transportation agencies.   
 

Our decision today basically negates all of this.  In my view, the Board should have 
exhausted all options to keep this important public project alive before reaching today’s 
winner-take-all decision, including mediation.  Mediation would have been particularly useful 
here.  The record indicates that the Cities successfully negotiated with both UP and BNSF to 
obtain their consent to the proposed at-grade crossing, suggesting that a negotiated solution was 
not outside the realm of possibility.  It also appears that the two sides, despite having been 
involved in years-long litigation, have never really sat down with one another to discuss a 
mutually-agreeable solution.  In fact, the Cities state that TCRY chose not to engage in the 
Cities’ extensive planning process for the crossing, despite being invited to participate; that 
TCRY submitted no comments in the planning process; and that TCRY did not attend the 
Washington Utilities and Transportation Commission’s diagnostic meeting for the crossing.  
(Cities Reply 19.)  The Cities also note that it was not until TRCY’s rebuttal in this case that they 
became aware of TRCY’s plans to extend the parallel track.  (Cities Supplemental Reply, V.S. 
Rogalsky 5.)  It disappoints me that TRCY did not try to work with the Cities, particularly when 
there might have been a way for it to protect its own interests while looking for a way to help 
them accomplish their goal.  Perhaps had the Board required the parties to communicate, with 
the assistance of a Board-appointed mediator, they could have reached a solution that would 
have met both sides’ needs.   
 

When the Board enabled itself to force parties to engage in mediation, it stated that it 
“favors the resolution of disputes through the use of mediation and arbitration procedures, in lieu 
of formal Board proceedings, wherever possible.” Assessment of Mediation & Arbitration 
Procedures, Docket No. EP 699, slip op. at 2 (STB served May 13, 2013) (emphasis added).  
However, since then, the Board has only used this power in two instances (or less than one case 
per year).1  The Board needs to consider using all the tools in its toolbox, including mediation 
where it makes sense.  This proceeding is one where it would have made sense.   

 
This case also highlights yet again what I believe is the Board’s inability to handle cases 

quickly under its current processes.2  Today’s decision comes nearly a year after the last 
significant filing in the case, which was made on Sept. 30, 2015.  (Although there were recent 
filings, they merely provided updates in the related state proceeding – updates that would not 
                                                 

1  The two proceedings in which the Board ordered the parties to mediate were Nat’l R.R. 
Passenger Corp.—Investigation of Substandard Performance of the Capitol Ltd., Docket No. 
NOR 42141 and BNSF Ry.—Terminal Trackage Rights—Kansas City S., Docket No. FD 32760 
(Sub-No. 46).   

2  See Petition for Rulemaking to Adopt Revised Competitive Switching, Docket EP 711, 
et al., (STB served July 27, 2016) (Miller comment); CSX Transp., Inc.—Acquis. of Operating 
Easement—Grand Trunk W. R.R., Docket No. FD 35522 (STB served June 22, 2016) (Miller 
comment) (“The fact that parties in even the most urgent cases must still wait months before a 
decision is issued demonstrates the need for the Board to reconsider our internal decision-making 
process.”).    
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have been necessary had the Board ruled sooner).  The proceeding had been pending for so long 
that one party felt compelled to write a letter to the Board expressing urgency3 and a U.S. 
Senator felt it necessary to make an inquiry.4   

 
As I have previously noted, I am frustrated by the Chairman’s unwillingness to consider 

changes that I think would help improve timeliness.5  The resistance is particularly puzzling 
given that Congress has already had to step in and require the agency to begin filing quarterly 
reports on unfinished regulatory proceedings (i.e., rulemakings), forcing the agency to create 
deadlines for next actions and to provide explanations if those deadlines are not met.  All three 
Board Members have expressed a belief that this reporting requirement is having a positive 
impact on the pace of those proceedings.6  If that is the case, then the Chairman should be willing 
to apply those same principles to our other proceedings – and we should not wait for a directive 
from Congress to do so.   
 
 

                                                 
3  See TRCY’s June 27, 2016 letter.   
4  See Senator Maria Cantwell’s July 26, 2016 letter. 
   
5  Freight Rail Reform:  Implementation of the Surface Transportation Board 

Reauthorization Act of 2015 Before the Senate Comm. on Commerce, Science, & Transp., 114th 
Cong. 9 (2016) (statement of Vice Chairman Deb Miller, Surf. Transp. Bd.) (“During my time as 
Acting Chairman, I began two initiatives to try to address these problems:  setting target dates for 
the completion of all pending matters in our formal proceedings and creating a set of internal 
performance metrics to measure how the Board is performing in terms of managing its docket.  It 
was my hope that these initiatives would be continued, but they were not.”).  Commissioner 
Begeman has also expressed frustration with the Board’s pace and a desire to improve the 
functioning of the agency.  See Freight Rail Reform:  Implementation of the Surface 
Transportation Board Reauthorization Act of 2015 Before the Senate Comm. on Commerce, 
Science, & Transp., 114th Cong. 1-2 (2016) (statement of Commissioner Ann Begeman, Surf. 
Transp. Bd.). 

6  Freight Rail Reform:  Implementation of the Surface Transportation Board 
Reauthorization Act of 2015 Before the Senate Comm. on Commerce, Science, & Transp., 114th 
Cong. (2016), video archive, at 01:47:00, available at:   
https://www.youtube.com/watch?v=J9Sv9Gqgpfg&feature=youtu.be&t=19m51s, testimony of 
Chairman Daniel Elliott, Surf. Transp. Bd.  (“First of all, I would like to start off by saying that 
as far as the unfinished regulatory proceeding[s] reports themselves, I think they’ve been 
excellent, I think the results speak for themselves, and you’ve seen things coming out of the 
agency at a pace that didn’t occur in the past.  Personally, I very much appreciate that 
transparency and it’s created, I think, some great efficiencies at the Board that didn’t exist 
before.  So, you know, all and all, I think it’s been great.”).  See also statement of Commissioner 
Begeman, at 3, and statement of Vice Chairman Miller, at 3. 
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UNION PACIFIC RAILROAD 

1400 Douglas Street Omaha, Nebraska 68179 

Tri-City Railroad Company 
ATIN: Mr. Randolph Peterson 
10 N. Washington St. 
Kennewick, WA 99336 

RE: Notice of CMA Termination 

Dear Mr. Peterson: 

November 8, 2017 

This letter is being sent to Tri-City Railroad Company (TCRY) by Union Pacific Railroad Company (UP) as formal 
written notification of UP's intent to terminate the Cooperative Marketing Agreement (CMA) between TCRY and 
UP dated February 1, 2001. Per Section 1 of the CMA, this termination will be effective at the end of the 30 day 
notice period, or December 08, 2017. On December 08, 2017, Union Pacific will assume rail operations that are 

currently conducted by TCRY as UP's handling carrier. 

UP requests TCRY's assistance and cooperation to assure a smooth transition of service. Please acknowledge 

receipt of this letter upon receipt. 

Mgr: Short Line Development 
Union Pacific Railroad 

CC: 

Jill Newell 
Mike Fernen 
Rob Russell 

www.up.com 8 BUILDING AMERICA' 
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From: Robert A. Wimbish 1mnM1o·RWimbtsh@Qetchu-11ood roml 
Sent : Sunday. September 11. 2016 9:36 PM 
To: cralg ~~ < !CYlf:Ot!09C" IH"Ylcfiinc com>: W~liam C Sippel<~ 

~ > ; Ann"°'ar;eU,ndbe<g --•-- ---- -r--- i,:e11t!f" d ::cfltiftportofbcn1on com>; St\lart 

< ktbnh@oorrofhenron com> 
John Haalcenson 

Subject: ~: 1947-194B Class l agreement 

Craig -

In ,espoose to YoUI" Questions from late last week· 

1. Til4!f"e a re not m any pitfalls to nag here. but here are a few of the things to be 
considered when seeking to aml!nd or rl!place the 1947-48 Agreem ent:. 

Expect that. whatellf!r the Port pi-oposes t o do, even if ~mited t o simply 
amending the '47-48 ~ emeot to pi-o\lid,e for compensation fOf" use of Port 
trackage, we can expect 8NSftand UP l!ach t o come back with "asks" of its o wn. 
This Is not to say that the Port should not pursue its variOus intet""est.s here. but we 
should be prepared fOf what I wiN caW " rttipnxity of scope." Spe,df ica•y. the more 
the Port proposes tochaf"\91? the terms of the relat ionship with BNSF and UP. the 
more we should eiq,ect BNSF and UP t o make demands of their own. As. you may 
koow, class I railroads can be 11ery good at makl"l<jj the negotiation of an agreement 
regarding seNlce and operations quite a slog, eveo when ~nl!f"ally amenable to the 
Idea of a lll!w or amended agreement 

Also. atlhoughnota " pitfal ," a slginl'icantfactorinseeklngtorevisittheterms 
of the 1947-4B Agreement fs that the current agreement among the Port. BNSF and 
UP m ay be exposing the Port slginlficant potential liabsty, particularly In the e~nt of 
a BNSF accident on the Port trackage that fs found tt> be the result of TCRY operating 
o r maifltenance negtoence. Under the 19467-48 Agreemeot. the Port (as successor 
for AEC) is responsible to BNSF and UP for tJ"ack m aintenance and safety. not. TCRY. 
So, for example, under the current terms, if a BNSF train were to derail on the Port 
trackage as a result of inadequate or Inattentive TCRY track maintenance. BNSF 
would be entitled to sue the Port (SWW:e, for track maintenace purposes. TCRY Is 
the Port's contractor), and the Port. in tum, would ha11e to see if it could seek 
Indemnification against TCRY under the terms of the 2002 Lease. 

Finally. we should expect TCRY to try to intervene in any e ffort to revise the 
terms of BNSF and UP access t o the Port trackage •.. anything to try to le~rate 
conceSSions f rom thePortorUP. 

2. ln ou--opinionthe l 9-47-48Agreementreadsgenerallyasa form of loca! 
service trackage rights agreement. As such. whether replacing or simpty amending 
the 1947-48 Agreement. we would recommend consulting with more · modem · 
trackage rights aoreements, p,artiuclarly those whef"e BNSf and UP are the track 
ownl!f". And, yes, we can product! some useful modets to shape the discusSion 

3. If the 1947-48 Agreement fs replaced. then. as I had written In an earlier email, 
we would expect that BNSF and UP to obtairl supplemental authority from the 5TB to 
continue common carrier operations 011er the Port trackage. The Port would not 
need to seek any supplmental authority rrorn the 5TB. we know of no other federal 
approvals that would need to be ootainl!d undl!r such circLH11starw:.es. WI! cloubt that 
any state app..-ovals would be required under such c1rcumstances. and suspect th.at. 
if indeed any were required. such approval would be pi-eemped by f ederal Law 
barring stat e and local rf:9Ulatlon of ra~road operations. 

On the other, hand, if the idea was Simply to modify a few terms of the 1947-40 
Agreement. but otherwise continue undl!r the basic for mat of that agreement, then 
it would be possible to construe the amendments as such that they would riot require 
BNSF and UP to return to the 5TB for supplemental regulatory au thod ty. But again, 
the onus on whether or not to seek supplemental STB authority would be on BNSF 
and UP, and not on the Port. 

Ha11in9 offered pl'eliminary answers t o each of y,our questions, there Is a global Issue 
thatwe would6ketohaveclarffied •• 

At the end of ou-- meetlog a little over a week ago. Bil and 1 were under the 
tmpi-esslon that the Port int.ended to make removing or replacng, TCRY its lntiat 
rocus, and not the negotiation of new terms with the class IS. That ordered approach 
made quite a bit of sense to us, since. in our vll!w. nf:90tlating the terms or BNSF and 
UP access to the Port trackage wil be shaped by Whether Of not TCRY remains in the 
picture, for the foreseeable Mure. If something has changed. aOO the emphasis oow 
Is on pi-oceedng on both fronts and porsoing new t erms with BNSF and UP while also 
seeking to r~11e TCRY'S future status, then we should keep ln mind that the 
potentially uncertain future of TCRY woold make negoliaHons witti the class IS more 
complicated than would probably be the caSI! if the "TCRY isSUI!• was r~ first. 

On that note. it might still be possible for the Port to l)lKSUe a prollmOnal side 
agreement with BNSf whie the Port pursues its options to rid itSelf of TCRY 
Spl!cifica lly, we believe that it would be possible to reach a simple skll! agreement 
with 8NSF under which it and the Port might reach terms for BNSF to compensat e 
the Port for its proportional llSf: o f the Port trackage, subject t o a later --
presumably more compi-ehensive - joint agreement governing BNSF and UP access 
going forward In a worid (we hope) without. TCRY. 

Our thoughts fOf the moment. 

• Rob(llnd Bill) 
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SURFACE TRANSPORTATION BOARD 
 

DECISION 
 

Docket No. AB 1270 
 

PORT OF BENTON COUNTY, WASH.²ADVERSE DISCONTINUANCE OF RAIL 
SERVICE²TRI-CITY RAILROAD COMPANY, LLC 

 
Digest:1  The Board grants an application filed by the Port of Benton, Wash., for 
³adYeUVe´ diVcRQWiQXaQce Rf Whe RSeUaWiQg aXWhRUiW\ Rf TUi-City Railroad 
Company, LLC, over a rail line in Richland, Wash. 

 
Decided:  October 30, 2019 

 
 On February 27, 2019, the Port of Benton, Wash. (Port), filed an application under 
49 U.S.C. § 10903 asking the Board to find that the public convenience and necessity require or 
SeUPiW Whe ³adYeUVe´ diVcRQWiQXaQce Rf RSeUaWiQg aXWhRUiW\ held b\ TUi-City Railroad Company, 
LLC (Tri-City), a Class III carrier, over approximately 10.89 miles of main line track (16 miles 
including sidings and connecting spur tracks), extending between milepost 18.84 at Richland 
Junction, and milepost 29.73 at Horn Rapids Road in Richland, Wash. (the Line).2  Notice of the 
application was served and published in the Federal Register on March 19, 2019 (84 Fed. 
Reg. 10,169).  On April 15, 2019, Tri-CiW\ filed a UeSl\ iQ RSSRViWiRQ WR Whe PRUW¶V aSSlicaWiRQ.3  
On April 29, 2019, the Port filed its rebuttal.  For the reasons set forth below, the Board will 
grant Whe PRUW¶V aSSlicaWiRQ. 
 

 
1  The digest constitutes no part of the decision of the Board but has been prepared for the 

convenience of the reader.  It may not be cited to or relied upon as precedent.  See Policy 
Statement on Plain Language Digests in Decision, EP 696 (STB served Sept. 2, 2010). 

2  Prior to filing the application, the Port filed a petition seeking exemptions from several 
statutory provisions as well as waivers of certain Board regulations that were not relevant to its 
adverse discontinuance application or that sought information not available to the Port; the Board 
gUaQWed Whe PRUW¶V SeWiWiRQ iQ SaUW on October 31, 2018.  See Port of Benton Cty., Wash.²
Adverse Discontinuance of Rail Serv.²Tri-City R.R. (October 2018 Decision), AB 1270 (STB 
served Oct. 31, 2018).  On February 6, 2019, the Port filed a petition for an additional waiver, 
which the Board also granted.  Port of Benton Cty., Wash.²Adverse Discontinuance of Rail 
Serv.²Tri-City R.R., AB 1270 (STB served Feb. 21, 2019). 

3  On May 8, 2019, Tri-City filed a letter supplementing its April 15 reply. 

(continued . . . ) 
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BACKGROUND 
 

 According to the Port, the Line was constructed in 1947 by the Atomic Energy 
Commission (AEC), now the U.S. Department of Energy, to provide rail service to the Hanford 
Nuclear Reservation.  (Appl. 4.)  The AEC granted predecessors of BNSF Railway Company 
(BNSF) and Union Pacific Railroad Company (UP) operating rights to serve that facility and 
other customers that would locate on the Line.  (Id.)  The Port acquired the Line in 19984 and 
simultaneously entered into an agreement with Tri-CiW\¶V SUedeceVVRU fRU Whe laWWeU to maintain 
Whe LiQe aW Whe PRUW¶V e[SeQVe; PeaQZhile, BNSF and UP remained as operators on the Line.  
(Id. at 4-5.)  Tri-City has been operating over the Line pursuant to a lease agreement with the 
Port dated August 1, 2002 (the Lease),5 which requires Tri-City to maintain the Line at its own 
expense.6  (Id. at 5.)  At the end of its initial 10-year term in 2012, the lease automatically 
renewed for a second 10-year term.  (Id., V.S. Keck at 2, Attachment 1.) 
 
 The Port states that, in the past several years, numerous disagreements have developed 
between the Port and Tri-City, resulting in litigation between Tri-City and the Port as well as 
between Tri-City and BNSF.  (Appl. 5.)  According to the Port, the parties have been unable to 
resolve these disagreements through negotiation, and the Port has provided Tri-City with notice 
that Tri-City has committed material breaches of its Lease obligations and is in default.  (Id.)  
The Port alleges that Tri-City has failed to maintain the Line and its bridges as required by the 
Lease, has failed or refused to provide the Port with plans to address deferred track maintenance, 
and has failed or refused to provide the Port with requested financial information showing 
maintenance costs or supporting its claims for the need to impose maintenance surcharges 
(surcharges Tri-City purportedly attempted to impose without first obtaining Whe PRUW¶V cRQVeQW, 
as is required by the Lease).  (Id. at 5-6.)  The Port further states that on one or more occasions, 
Tri-City has erected blockades to prevent BNSF or UP from serving customers on the Line.  
(Id. at 6.)  As a result, the Port has decided to terminate Tri-CiW\¶V LeaVe aQd eYicW TUi-City from 
the Line.  (Id.)  According to the Port, service to customers will not be affected because both 
BNSF and UP hold operating rights to serve all customers and have stated their willingness to 
provide all service once Tri-City ceases operations.  (Id.) 
 
 The Port submitted letters fURP WZR VhiSSeUV WhaW VXSSRUW Whe PRUW¶V aSSlicaWiRQ:  DelHXU 
Industries, Inc., which describes an instance when Tri-City used locomotives to block BNSF 
from delivering freight to its facility, (Appl., Ex. B); and Central Washington Corn Processors, 

 
4  See Port of Benton²Acquis. & Operation Exemption²U.S. Dept. of Energy Rail Line 

in Richland, Wash., FD 33653, slip op. at 1 (STB served Oct. 6, 1998).  
5  See Tri-City R.R.²Lease & Operation Exemption²Rail Line of the Port of Benton in 

Richland, Wash., FD 33888, slip op. at 1 (STB served June 23, 2000). 
6  As the Board noted in the October 2018 Decision, the mileposts used to identify the 

Line in this proceeding differ from the mileposts used in Docket No. FD 33653, see October 18 
Decision, AB 1270, slip op. at 2 n.2, and in Docket No. FD 33888.  While the Port has not 
explained the discrepancy, Tri-City also states in its reply that the Line extends from 
milepost 18.84 at Richland Junction to milepost 29.73 at Horn Rapids Road.  (Tri-City Reply 1.)  
Accordingly, the adverse discontinuance authority granted herein applies only to Tri-CiW\¶V 
operation of the Line from milepost 18.84 to milepost 29.73. 
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Inc., which states that its relationship with Tri-City deteriorated to a point where it refuses to 
allow Tri-City to serve its facility and instead built a facility that would be served directly by 
BNSF and UP (Appl., Ex. C).  The Port also submitted letters from BNSF and UP in support of 
the application, which also describe concerns with Tri-CiW\¶V maintenance and operation of the 
Line.  (Appl., Ex. D & Ex. E.) 

 
Tri-City RSSRVeV Whe PRUW¶V aSSlicaWiRQ, arguing that § 10903, viewed in light of the rail 

transportation policy of 49 U.S.C. § 10101, requires denial of the application, (Tri-City 
Reply 4-6), and that the Port has failed to satisfy its burden of proof under § 10903, (id. at 7-14).  
According to Tri-City, it maintains the Line in accordance with the Lease, and there are no 
grounds for terminating the Lease, the validity of which is currently being litigated in court.  
(Tri-City Reply 2, 4); U.S. ex rel., Peterson v. Port of Benton Cty., Case No. 2:17-cv-00191-
TOR (E.D. Wash.).  Tri-City further aVVeUWV WhaW, becaXVe Whe PRUW¶V application is based on the 
claim that Tri-City breached the Lease, which Tri-City believes was not lawfully terminated, 
granting the application would require the Board to interpret the Lease and decide issues of state 
contract law that are currently before a federal court.  (Tri-City Reply 8-10.)  Tri-City also argues 
that it provides superior rail service to its shippers and that the statements of six shippers in 
support of Tri-CiW\¶V cRQWiQXed RSeUaWiRQV Pake iW cleaU WhaW VhiSSeUV ZRXld be VeUiRXVl\ harmed 
by loss of Tri-CiW\¶V VeUYice, Zhich ZRXld QRW be adeTXaWel\ UeSlicaWed ZiWh Whe iQheUeQW lRcal 
service limitations of Class I carriers like BNSF and UP.7  (Id. at 4, 11, Apps. 9-14.)   

 
Tri-City also argues that the application should be denied on equitable grounds which, it 

asserts, can be considered under § 10903.  (Id. 14-16.)  Tri-City asserts that BNSF, UP and the 
Port unfairly deprived Tri-City of interchange revenues while at the same time making no 
contributions to the extensive maintenance costs associated with using Tri-CiW\¶V leaVe WUack.  
(Id. 3-4, 14-16.)  According to Tri-City, based on 2018 maintenance costs and traffic, the failure 
of BNSF and UP to pay a fair share of maintenance costs left Tri-City with $492,6728 in track 
and bridge maintenance costs that should have been paid by BNSF and UP.  (Id. at 4, 16.)   
 
 On rebuttal, filed April 26, 2019, the Port argues that it has satisfied its burden of proof 
under the public convenience and necessity test, and that there is no basis for denying its 
application on equitable grounds.  (Rebuttal 5-6, 13-14.)  The Port also argues that it is seeking 
adverse discontinuance in order for the Board to remove its preemptive shield so the Port can 
seek a remedy under state law, not for the Board to enforce a private contract.  (Id. at 10.) 
 

 
7  The statements consist of emails from:  Calbag Resources LLC; Columbia River 

Carbonates; Cost Less Carpet; A&K Railroad Materials, Inc.; Bio-Gro, Inc.; and Great 
Northwest Transport, LLC.  (Tri-City Reply, Apps. 9-14.) 

8  In calculating this amount, Tri-City states that it transported only 119 cars in 2018, 
compared to approximately 4,500 cars transported by UP and approximately 3,500 cars 
transported by BNSF.  (Tri-City Reply 15-16.) 
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PRELIMINARY MATTERS 
 

 The Board received several filings after the record closed in this proceeding.  On 
April 26, 2019, BNSF requested leave to late-file comments consisting of a verified statement of 
Christopher Randall, Shortline Market Development Director, in response to Tri-CiW\¶V UeSl\.  
The verified statement addresses allegations in Tri-CiW\¶V UeSl\ regarding BNSF and the 
responsibility to pay for maintenance costs on the Line. 
 

On August 9, 2019, Tri-City filed a petition for leave to supplement the record with 
information that updates Tri-CiW\¶V WUaffic aQd PaiQWeQaQce eYideQce.  The petition asserts that 
Tri-City has moved 95 cars in the first seven months of 2019, compared to 119 cars in all of 
2018, and describes new and potential shippers and traffic that are not yet moving over the Line.  
(Pet. to Supp. 1.)  The petition also states that, in the first seven months of 2019, BNSF and UP 
transported 11,544 cars over the Line, including 24 unit trains, and that the Line experienced 
record volume in July 2019.  (Id. at 2.)  According to Tri-City, the increased traffic volume could 
not have taken place if the Line was not adequately maintained or if maintenance had entirely 
ceased.  (Id.) 
 
 On August 15, 2019, the Port filed a reply in opposition to Tri-CiW\¶V SeWiWiRn to 
supplement.  The Port argues that the record closed on April 29, 2019, and that Tri-City has 
neither provided a good cause justification for allowing the submission of the additional 
information nor shown that the information is necessary to provide a complete factual record.  
(Port Reply 1.)  According to the Port, allowing Tri-City to supplement the record with traffic 
updates would open the door to either party continuing to present the Board with never-ending 
updates.  (Id. at 2.)  The Port further argues that the supplemental information offered by Tri-
City dReV QRW cRQVWiWXWe SURSeU eYideQce XQdeU Whe BRaUd¶V UXleV.  (Id. at 1-2 (citing 49 C.F.R. 
§ 1114.1).) 
 
 In the interest of compiling a more complete record, the Board will grant bRWh BNSF¶V 
request and Tri-CiW\¶V SeWiWiRQ fRU leaYe WR VXSSlePeQW.       
 

DISCUSSION AND CONCLUSIONS 
 

 The statutory standard governing discontinuances of operations is whether the present or 
future public convenience and necessity require or permit the proposed discontinuance.  
49 U.S.C. § 10903(d).  The BRaUd Pa\ cRQVideU aQ ³adYeUVe´ aSSlicaWiRQ WR diVcRQWiQXe 
operations so long as the applicant establishes that it has a proper interest in the proceeding.  See 
Bos. & Me. Corp.²Adverse Discontinuance²New Eng. S. R.R., AB 32 (Sub-No. 100), slip op. 
at 3 (STB served Apr. 30, 2010).9   
 

 
9  The Port, as the owner of the Line, has a proper interest in the proceeding.  See State of 

S.D.²Adverse Discontinuance of Operating Auth.²NaSa PlaWWe Reg¶l R.R. AXWh., AB 1253, 
slip op. at 2 (STB served June 27, 2018) (granting an adverse discontinuance application filed by 
Whe liQe¶V RZQeU). 
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In implementing the public convenience and necessity standard, the Board balances the 
competing benefits and burdens of discontinuance or abandonment on all interested parties, 
including the railroads involved, the shippers on the line, the communities involved, and 
interstate commerce generally.  Waterloo Ry.²Adverse Aban.²Lines of Bangor & Aroostook 
R.R. in Aroostook Cty., Me., AB 124 (Sub-No. 2) et al., slip op. at 4 (STB served May 3, 2004); 
City of Peoria²Adverse Discontinuance²Pioneer Indus. Ry., AB 878, slip op. at 7 (STB served 
Aug. 10, 2005).  The Board must also consider whether the discontinuance would have a serious, 
adverse impact on rural and community development.  49 U.S.C. § 10903(d).   
 
 Many of the arguments the parties present revolve around whether Tri-CiW\¶V 
maintenance and operation of the Line constitute material breaches of the Lease that would 
warrant the notice of termination of the Lease that the Port sent to Tri-City in late 2018.  
However, as the cases cited by Tri-City explain, the Board does not undertake to interpret or 
enforce contracts, as such issues are for an appropriate court to decide.10  See City of Peoria, AB 
878, slip op. at 6.  
 

Therefore, the Board makes no findings on the merits of the competing claims concerning 
the Lease asserted by the Port and Tri-City.  However, unless the Board removes its exclusive 
and primary jurisdiction, a court may not evict or remove a rail carrier under state law.  City of 
Peoria, AB 878, slip op. at 5-6 (and cases cited therein).  Thus, by filing for adverse 
discontinuance, the Port properly seeks to have the Board remove its exclusive and primary 
jurisdiction with respect to Tri-CiW\¶V RSeUaWiQg aXWhRUiW\ VR WhaW iW Pa\ SXUVXe eYicWiRQ XQdeU 
state law.   

 
 The Board finds that the public convenience and necessity supports gUaQWiQg Whe PRUW¶V 
application for adverse discontinuance as it would preserve the interests of the shippers on the 
Line, the communities involved, the other railroads involved, and interstate commerce 
generally.11  This is not a case in which a property owner is seeking to oust a railroad to put the 
property to a non-rail use.  Because BNSF and UP already transport nearly all of the traffic 
moving over the Line and have indicated that they would serve those customers currently served 
by Tri-City if an appropriate court finds Tri-City breached and/or defaulted on the Lease, 

 
10  See Tri-City Reply 9 (citing Kansas City S. Ry. Co.²Adverse Discontinuance 

Application²a line of Arkansas & Missouri R.R. Co., AB 103 (Sub-No. 14), slip op. at 7 (STB 
served Mar. 26, 1999) (denying adverse discontinuance based on balancing the interests and 
stating the Board will not interpret or enforce operating agreements or contracts); Tacoma E. 
Ry.²Adverse Discontinuance²a line of City of Tacoma, in Pierce, Thurston & Lewis Ctys., 
AB 548, slip op. at 7 & n.12 (STB served Oct. 16, 1998) (granting adverse discontinuance based 
on balancing the interests and stating that disputes about contract obligations and termination can 
be resolved in other appropriate forums)).  Moreover, because the Board is not deciding any 
contract issues that are pending in the court proceeding, granting the application will not result in 
³SiecePeal liWigaWiRQ.´  (TUi-City Reply 9-10.) 

11  Tri-City suggests that the Port did not directly address the balancing test under 
§ 10903 (See Tri-CiW\ ReSl\ 8); hRZeYeU, Whe UecRUd SUeVeQWed iQ Whe SaUWieV¶ filiQgV SURYideV 
more than sufficient evidence for the Board to weigh the factors that it considers under the 
statute.   
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enabling the Port to evict Tri-City, rail service and rural and community development should not 
be adversely affected by Tri-City ceasing its operations over the Line.  Indeed, given the service 
already provided by BNSF and UP, there should be little impact on the shipping public if Tri-
City is ultimately evicted.   
 

The Board recognizes that Tri-City has submitted (unverified) communications 
describing generally positive experiences with Tri-CiW\¶V VeUYice, but none of those shippers state 
WhaW Whe\ RSSRVe Whe aSSlicaWiRQ fRU adYeUVe diVcRQWiQXaQce, leW alRQe ³Pake iW cleaU WhaW shippers 
would be seriously harmed by loss of [Tri-CiW\¶V] SeUVRQali]ed lRcal VeUYice,´ as Tri-City claims.  
(See Tri-City Reply 11.)  Granting discontinuance adversely affects Tri-City only to the extent 
that it allows the Port to pursue eviction of Tri-City in court.  Tri-City would be able to defend its 
interests in the Lease in that forum.  TR be cleaU, Whe gUaQWiQg Rf Whe PRUW¶V aSSlicaWiRQ fRU 
adverse discontinuance alone does not prevent Tri-City from continuing to operate; there would 
also have to be, for example, an adverse court judgment evicting Tri-City from the Line.  See 
Bos. & Me. Corp, AB 32 (Sub-No. 100), slip op. at 3; City of Peoria, AB 878, slip op. at 6. 
 

Tri-CiW\¶V aUgXPeQW WhaW § 10903 dictates denial of the application is not persuasive.  Tri-
City argues that its active operation of the Line in and of itself brings this case in line with Board 
precedent generally denying adverse abandonment when the carrier is operating over the line.  
(Tri-City Reply 5 (citing Salt Lake City Corp.²Adverse Aban.²in Salt Lake City, Utah, AB 33 
(Sub-No. 183) (STB served Mar. 8, 2002); N.Y.C. Econ. Dev. Corp.²Adverse Aban.²New 
York Cross Harbor R.R. in Brooklyn, N.Y., AB 596 (STB served Nov. 23, 2004)).)  Those 
adverse abandonment cases, however, are inapposite, as they involve requests to end all service 
over the subject lines.  Here, the Port seeks to discontinue only Tri-CiW\¶V VeUYice, while BNSF 
and UP currently operate on the Line (providing the vast majority of the service) and will 
continue to do so. 

 
Tri-City argues that equitable considerations²in particular the actions of the Port, BNSF, 

and UP allegedly seeking to discontinue Tri-CiW\¶V VeUYice RQ a ³de facto´ basis by leaving Tri-
City with less revenues to pay for maintenance costs without contribution from BNSF and UP, 
(see Tri-City Reply 14-15)²compel the denial of the application.  The Board makes no findings 
on those allegations, as claims relating to any part\¶V contractual right to operate on the Line, 
contractual obligation to pay maintenance costs, or just compensation for maintenance costs as 
described by Tri-City can and should be litigated in the appropriate court rather than before the 
Board.    
 
 In approving this application, the Board must ensure that affected railroad employees will 
be adequately protected.  49 U.S.C. § 10903(b)(2).  Accordingly, any employee adversely 
affected by the discontinuance of service shall be protected under Oregon Short Line Railroad²
Abandonment Portion Goshen Branch Between Firth & Ammon, in Bingham & Bonneville 
Counties, Idaho, 360 I.C.C. 91 (1979). 
 
 In the October 2018 Decision, the Board exempted this transaction from the offer of 
financial assistance (OFA) statute at 49 U.S.C. § 10904 and waived the corresponding OFA 
regulations at 49 C.F.R. § 1152.27; therefore, OFAs will not be entertained.  The October 2018 
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Decision also waived compliance with environmental review requirements;12 accordingly, no 
environmental assessment was prepared in this proceeding.  See 49 C.F.R. § 1105.6(c), 
1105.8(b). 
 
 For the reasons discussed above, the Board finds that the Port, as the owner of the Line, 
has a proper interest in this proceeding; the present or future public convenience and necessity 
require or permit the discontinuance of operations by Tri-City over the Line; and discontinuance 
of operations by Tri-City would not result in a serious, adverse impact on rural and community 
deYelRSPeQW.  AccRUdiQgl\, Whe BRaUd Zill gUaQW Whe PRUW¶V aSSlicaWiRQ fRU adYeUVe 
discontinuance.   
 
 It is ordered: 
 
 1.  BNSF¶V Uequest for leave to late-file comments is granted. 
 

2.  Tri-CiW\¶V SeWiWiRQ fRU leaYe WR VXSSlePeQW Whe UecRUd iV gUaQWed. 
 
 3.  The PRUW¶V aSSlicaWiRQ fRU adYeUVe diVcRQWiQXaQce Rf rail service by Tri-City is 
granted, subject to the employee protective conditions set forth in Oregon Short Line. 
 
 4.  This decision is effective on its service date. 
 
 By the Board, Board Members Begeman, Fuchs, and Oberman. 

 
12  Because there will be an environmental review during any future abandonment, this 

discontinuance does not require an environmental review. 
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August 29, 2018 

David Billetdeaux 
Port of Benton 
3250 Port of Benton Blvd. 
Richland, WA 99354 

David, 

PROUDLY SERVING OUR COMMUNITY 18 

p,_ SO, 600C -cR'! Cl"•'.' P 360.239 9067 
K~t·lr·:£.~ CK '.\/A '>Q~ t; 1:..1,,•d·•~r@-:::R COM F 509 SB~ ,;?l,J 

via Email and USPS 

In accordance with Section 7 .1 of the Railroad Lease, please find attached to this 
letter, TCRY Supplement 1 to our Miscellaneous Tariff effective July 11, 2015 to 
allow for the Port to review it. 

The Railroad Lease states in Section 7.1 "Any tariffs imposed upon the use of the 
railroad by the Tenant shall be reasonable in light of the use of the railroad and 
shall be subject to the review and approval of the Port, to insure compliance wtth 
the Port's agreements with the United States." 

The Railroad Lease also states in Section 8 "Throughout the term of this Lease, 
Tenant at its sole cost and expense, shall maintain the Property and all 
improvements and fixtures then existing thereon in good condition and repaJ.I', 
subject to reasonable wear and tear, and in accordance with all applicable 
covenants, laws, rules, ordinances, and regulations of governmental agencies 
applicable to the maintenance and operation of the railroad, provided, however, 
that the Port shall be responsible for the maintenance of the roof and the exterior 
walls ofthe 1171 Building." 

The Railroad Lease further states in Section 1 " The Tenant agrees to take the 
Property in its present condition without warranties." 

The railroad was built in 1940s using mostly rounded river rock for ballast 
rather than railroad industry standard ballast and mostly 90 lb. light rail. The 
traffic on the railroad at the time of signing the Railroad Lease in 2002 consisted 
of several hundred cars a year to the Lamb Weston potato facility south of the 
railroad yard. Today, the traffic has increased to over 8,000 cars loaded and 
another 8 ,000 cars empty totaling over 16,000 cars annually. The projections 
for additional use of the railroad indicate the traffic will increase substantially 
and will exceed 20,000 cars per year within the next two years. 



1R�������&9�����725 5����������

The Port has attempted to rewrite the Railroad Lease to place the burden of 
Capital Improvements on TCRY. TCRY adamantly disagrees with the Port doing 
this. The Capital Improvements issue will be sorted out in the Federal Case in 
due course. 

In the meantime, the maintenance work required for the railroad to keep it in a 
safe and useable condition has substantially increased over the sixteen years 
since 2002 in line with the increased use of it. 

In accordance with "subj eat to reasonable wear and tear' as applied to the 
maintenance of the railroad, TCRY has significant latitude provided by the 
Railroad Lease. However, TCRY has always placed safety as its number one 
priority and has one of the best safety records of any Class 3 railroad in the 
country. 

TCRYbelieves that Supplement 1 to the 2015 TCRYMiscellaneous Tariffis 
"'reasonable in light of the use of the railroad" and that it does not interfere with 
keeping the Port's "'compliance with the Port's agreements with the United 
States". 

The Port's non-objection is requested so that maintenance of the railroad can 
continue without interruption and so the railroad can continue to be used safely. 

Regards, 

ALJ ~JnclQ1LDt~ 
Lisa Anderson 
Executive Vice President 

Attachment: 
Supplement 1 to the 2015 TORY Miscellaneous Tariff 
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MISCELLANEOUS CHARGES 
Supplement 1 

Dated August 28, 2018 Effective September 18, 2018 

GENERAL APPLICATION 

A. TCRY shall mean TRI-CITY RAILROAD COMPANY, LLC 
B. TCRY railroad shall mean approximately sixteen (16) miles of 

TCRY railroad trackage extending from the RICHLAND 
CONNECTION in Kennewick, Washington to the Port of 
Benton's MANUFACTURING MALL in Richland, Washington 
and generally bordered by Horn Rapids Road on the North, 
formerly known as the 1100 Area. 

C. All cars are subject to this Supplement 1 and to the 
MISCELLANEOUS CHARGES Tariff effective July 11 , 2015 

D. Contact for TCRY is: TCRY attention Tariff Department, PO 
Box 6000, Kennewick, WA 99336, telephone 509-371-8313 or 
360-239-9067. 

E. TCRY Rules, Tariffs and Accessorial Charges apply when cars 
are on the TCRY. 

F. The responsible party is the entity subject to this Supplement 1 
to the Miscellaneous Charges Tariff. 

7. Item 1. Storage Restrictions in TCRY tariff "Miscellaneous Charges'' 
effective July 11 , 2015 is deleted in its entirety and replaced with: 

1. Railcar Storage 
Railcar storage is available on TCRY tracks for cars of any ownership 
when track space is available in the sole judgment of TCRY. Contact 
TCRY for track availability. Storage of railcars requires a written 
Agreement between TCRY and the responsible party for payment of 
storage charges. 
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8. Item 2. Intra-Plant & Intra-Line Switching in TCRY Miscellaneous Tariff 
effective July 11, 2015 is deleted in its entirety and replaced with: 

2. Switch Charge 

The switch charge of Six Hundred Dollars ($600.00) per car per 
switch will be charged for switching of cars. TCRY reserves the right 
to switch any car while that car is on approximately sixteen (16) miles 
of TCRY railroad trackage extending from the RICHLAND 
CONNECTION in Kennewick, Washington to the Port of Benton's 
MANUFACTURING MALL in Richland, Washington and generally 
bordered by Horn Rapids Road on the North, formerly known as the 
1100 Area. A Fuel Surcharge is in addition to the Switch Charge and 
added to the Switch Charge. The Fuel Surcharge is calculated in 
accordance with the current "United States Department of Energy on 
Highway Diesel Fuel Price U.S. Average plus surcharge". 

9. Item 5. UP Circular 16-E Governing Rules in TCRY Miscellaneous 
Tariff effective July 11, 2015 is deleted in its entirety and replaced with: 

5. Railroad Maintenance Charge 

A track maintenance charge of Ninety-Five Dollars ($95.00) per car 
will be charged by TCRY on all cars that enter the TCRY railroad at 
RICHLAND CONNECTION in Kennewick, Washington. 

This charge will be collected by and accrue solely to the TCRY. This 
charge will be in addition to all other applicable charges. 

10. Payment of Charges 

The responsible party must pay TCRY in accordance with the payment 
terms identified on the TCRY invoice. 
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Cars on the TCRY system line shall be deemed acceptance of 
responsibility for payment of all charges accruing on the cars. Such 
payment shall be in U.S. money and cannot be reduced to offset claims, 
damages to property, or for any other reasons. 

LATE FEES & FINANCE CHARGES: The TCRY will assess a Five (5%) 
Late Fee plus a finance charge of 1.5% per month {18% per annum) on all 
unpaid bills that are past due. If TCRY, at its sole discretion, uses a 
collection agency or attorneys to collect delinquent bills for freight or other 
charges and TCRY is successful in collecting such charges, the 
responsible party shall reimburse TCRY for its reasonable collection costs, 
including reasonable collection agency fees and reasonable attorneys' 
fees. 

END 



APPENDIX 20 
 
 
  



CLARI< HILL Strasburger 

John 0. Heffner 

T (201) 742-8607 
F (20'1) 741-8697 

Ema1l,John.Heffner@ciarkhillstrasburger.com 

Ms. Lisa Anderson 
c/o Tri-City Railroad Company 
P.O. Box 6000 
Kennewick, WA 99336 

Dear Ms. Anderson: 

September 4, 2018 

Clerk Hill Strasburger 
1025 Connec11cu1 Avenue . NW 
Suite 717 
Washington , DC 20036-4104 
T 202 742 8600 
F 202 742 8699 

clarkhill .com 

I am writing on behalf of the Port of Benton. David Billetdeaux has asked 
me to reply to your letter dated August 29, 2018. I interpret yow· letter as a request 
for the Port of Benton to review and approve the attached TCRY Supplement l to 
TCR' s Miscellaneous Tariff dated July 11, 2015. 

Your letter seeks to justify certain switching and maintenance charges and a 
fuel surcharge because without those fees it can no longer afford to maintain a 
railroad built to standards common at time of construction in the 1940's. More 
specifically, you note that traffic levels were fairly modest at the inception of your 
initial lease in 2002. Since then traffic has increased to over 16,000 cars per year 
with 20,000 cars per year forecast within two years. Accordingly, these higher 
traffic levels have increased the cost of your maintenance that TCR is required to 
bear as per its lease. Moreover, you claim that the Port has attempted to rewrite 
the lease to place the burden of making capital improvements on TCR. 

As you will recall, TCR published a new tariff earlier this Summer intended 
to collect fees to pay for these obligations. TCR undertook that action without 
seeking Port approval as the lease specifically requires. To the extent that your 
need for additional fees needed to cover these costs may have some justification, 
you have not complied with the Port's request to provide it with maintenance 

4837-2852-64492•51728'0101 '090418 



Ms. Lisa Anderson 
September 4, 2018 
Page 2 

records and invoices for operating expenses that support your request. 
Accordingly, your tariff cannot be approved. 

Sincerely yours, 

CLARK HILL STRASBURGER 

Attorney 

cc: David Billetdeaux, Esq. 

4837-28Sl-64492J5l728l0!01 09041H 



1R�������&9�����725 5����������

PORTOF BENTON 

July 16, 2018 

Ms. Lisa Anderson 

C/o Tri-City Railroad Company 

P.O. Box 6000 

Kennewick, WA 99336 

Re: Proposed Tariff 

Dear Ms. Anderson: 

I am writing in connection with the maintenance tariff dated June 5, 2018, which would 

be effective June 25, 2018, according to its terms. The tariff proposes to impose a 

"maintenance toll fee" on all railroad traffic traversing the Port's rail line. The stated 

basis for the fee is the lack of transportation revenue because the Union Pacific Railroad 

has decided to perform local service on the line in lieu of those previously provided by 

Tri-City Railroad. 

The Port held its regularly scheduled Commission meeting yesterday, and the 

maintenance tariff was discussed. The Commissioners directed me to send follow-up 

correspondence to you. 

As you will recall, the lease granting Tri-City railroad the right to operate over the Port's 

line specifically provides at section 8 that the tenant is responsible for maintenance of 

the property at its sole cost and expense. The lease also specifically provides at section 

7 .1 that "any tariffs imposed upon the use of the railroad by the Tenants shall be 

reasonable in light of the use of the railroad and shall be subject to the review and 

approval of the Port ... " Simply imposing this tariff without prior Port approval is 

contrary to the Lease and a material default. 

A key piece in determining the reasonableness, fairness, and equitability of this 

proposed tariff is to determine the necessity of additional funds for current 

maintenance, future maintenance, and deferred maintenance. In other words, we need 

to know that the tariff is both necessary and that the amount of the tariff is reasonable, 

fair, and equitable. 

3250 Port of Benton Blvd • Richland, WA 99354 • (509) 375-3060 • Fax: (509) 375-5287 
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In order to make that determination we need for you to provide your maintenance records and 

invoices for all maintenance done over the past five years. In the past, TCRY has occasionally 

provided cursory maintenance records. Such cursory records will not 

suffice for this request. In order for the Port to review and approve the proposed tariff, the Port 

will need to see the following: 

• 2012-2017 IRS Tax Returns for TCRY/Tri-City Railroad, LLC/TCOR, et al. 

• 2012-2017 General Ledger Detail Reports for all repairs, maintenance supplies, 

and payroll expenditures relating tc maintenance for all entities listed above 

• 2012-2017 Maintenance Records and Invoices for services provided and supplies 

purchased 

This documentation is needed to establish the level of maintenance that has occurred on an 

annual basis. Please feel free to redact any personal information from such provided 

documentation. Further, any additional financial information you can provide would be helpful 

in determining TCRY's current need for additional maintenance funds above those funds 

already received from the Port through the sublease of your building and land as provided for in 

the 2002 Lease between TCRY and the Port of Benton. 

If you have any questions or would like to discuss any of the items asked for above, please 

contact our regulatory attorney John Heffner at: 

Clark Hill Strasburger 

1025 Connecticut Avenue, N.W., Suite 717 

Washington, D.C. 20036 

Phone: 202-742-8607 

John.heffner@clarkhillstrasburger.com 

Please provide the necessary documents on or before August 17, 2018. 

Best regards, 

I 
DAVID J. BILLETDEAUX 
Port Attorney 

Encl. Proposed "Maintenance Toll Fee" 
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From: Lisa Anderson lisaanderson@tcry.com
Subject: Fwd: Update - Tariff

Date: January 17, 2020 at 10:07 AM
To: Jose@tcry.com, Hanley Quentin quentin@tcry.com, Robison Jamie jamie@tcry.com

FYI

Lisa Anderson
Executive Vice President
Tri-City Railroad Company, LLC
(360) 239-9067
Lisaanderson11@mac.com

Begin forwarded message:

From: David Billetdeaux <david@portofbenton.com>
Date: January 16, 2020 at 2:37:24 PM PST
To: Rydel Peterson <rydel@tcry.com>, Randolph Peterson <rvpeterson@me.com>, Rhett <rhettwater@mac.com>, Lisa Anderson
<lisaanderson@tcry.com>
Subject: Re: Update - Tariff

Rydel,
 
Attached, please find the Port’s response to your tariff request. A hard copy will follow
via USPS.
 
Best regards,
 
David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com
 
This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to receive
it. Please call the sender at 509.375.3060 to make arrangements for the document to be retrieved or
destroyed. Any use, copying, retention or disclosure by any person other than the intended recipient
or the intended recipient’s designees is strictly prohibited. Warning: Although the Port of Benton has
taken reasonable precautions to ensure no viruses are present in this email, the Port shall not accept
responsibility for any loss or damage arising from the use of this email or attachments.
 
Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.
 
 
-----Original Message-----
From: Rydel Peterson <rydel@tcry.com> 
Sent: Thursday, January 16, 2020 7:16 AM
To: David Billetdeaux <david@portofbenton.com>
Cc: Lisa Anderson <lisaanderson@tcry.com>; rvpeterson <rvpeterson@me.com>;
Rhett <rhettwater@mac.com>
Subject: Update - Tariff
 
 
David,



David,
 
It has been two weeks since I first emailed you regarding the tariff approval.
 
We continue to perform our duties under the lease.
 
In order to continue to perform our duties under the lease we need revenue. 
 
A source of revenue outlined by the lease is the establishment of tariffs. 
 
Those tariffs are subject to review and approval by the Port to “insure” their compliance
with the Port’s agreements with the United States.
 
TCRY has been operating and maintaining the railroad since December of 2017 with
little to no railroad revenue.  This cannot continue indefinitely.
 
The BNSF and the UP continue to bring in records amount of traffic, that continue to
degrade and deteriorate the line.
 
The Port’s anticipated 2019 FRAP capital project will help stave off some of the wear
and tear caused by the Class 1’s, but without railroad revenue for maintenance, it is
near impossible for TCRY to continue to keep up with its maintenance obligations.
 
Please provide notice that the Port has approved the tariff first submitted to the Port on
August 29, 2018 and most recently on September 23, 2019.
 
 
Thank you,
 
 
Rydel Peterson
 
Member - Owner TCRY
 
 
 
 
Sent from my iPhone
 

01-16-2020 Ltr 
to TCR…nts.pdf





PORTOf BENION 
January 16, 2020 

Tri-City Railroad Company, L.L.C. 

P.O Box 6000 
Kennewick, WA 99336 

Re: TCRY Proposed Tariff 

Dear Ms. Anderson, 

Also sent via email: rydel@tcry.com; 

lisaAnderson@tcry.com 

By your letter to me dated September 23, 2019, TCRY requested that the Port of Benton 
approve TCRY's request for approval of a proposed tariff titled "Miscellaneous Charges, 
Supplement 1" dated August 28, 2018 (the "Proposed Tariff'). I attach a copy of your letter and 
the Proposed Tariff. The Proposed Tariff includes a proposed "Railroad Maintenance Charge" of 
"ninety-five dollars ($95.00) per car on all cars [to be] charged by TCRY on all cars that enter the 
TCRY railroad at RICHLAND CONNECTION in Kennewick, Washington." I now write on behalf of 
the Port to respond to that request. 

As you know, TCRY operates a railroad on trackage leased to it by the Port through the Railroad 
Lease between the Port and TCRY, entered into as of August 1, 2002 (the "Lease"). The Lease 
generally identifies the trackage leased to TCRY by the Port as "the Port of Benton Railroad 
Southern Connection ... " See Para. 1. The so-called Southern Connection trackage is also known 
as the Richland Trackage. As you know, the trackage was obtained by the Port from the U.S. 
Department of Energy (" DOE" ) pursuant to the Indenture entered into between the Port and 
DOE effective October 1, 1998 (the "Indenture"). 

Your letter quotes from Paragraph 7.1 of the Lease, which provides, "Any tariffs imposed upon 
the use of the railroad by the Tenant sha ll be reasonable in light of the use of the railroad and 
shall be subject to review and approval of the Port, to insure compliance with the Port's 
agreements with the United States." I also call your attention to Paragraph 1.2 of the Lease, 
whereby TCRY agreed to take the Southern Connection "subject to the restrictions contained in 
the Indenture .... " Thus, TCRY authorized the Port to review the Proposed Tariff to determine its 
reasonableness and its compliance with the Indenture. 

The Port has undertaken a review of the Proposed Tariff to determine its reasonableness and 
compliance with the Indenture, and the Port's Commissioners have directed me to advise TCRY 
as follows: 

1. The Proposed Tariff is hereby APPROVED. 

2. Notwithstanding the foregoing, the Port calls TCRY's attention to the Order issued on 

3250 Port of Benton Blvd · Richland, WA 99354 • (509} 375-3060 • Fax: (509) 375-5287 



July 1, 2011 by the United States District Court for the Eastern District of Washington, the 

Honorable Edward F. Shea presiding, in BNSF Railway Company v. Tri-City & Olympia Railroad 
Company LLC, {CV-09-5062-EFS), a copy of which is attached hereto (the "Court Order"). Tt,e 
Court Order provides at page 21: 

As stated above, BNSF and UP have a right to operate directly 

on the Richland Trackage. Only the Port had the right to 

terminate BNSF and UP's right to use the Richland Trackage, a 

right which it retained and did not grant to TCRY under Railroad 

Lease Paragraph 7.4. Indeed, it could not do so: the Port 
accepted the United States' obligations under the 1947 and 

1961 agreements to provide continued use without charge to 
BNSF and UP under the Indenture. 

(Bold and underlining added.) Under Paragraph 7.4 of the Lease, TCRY agreed that it would "not take 
any actions which will amend, modify, terminate or invalidate any existing contracts which the Port has 

with any other railroad carrier, without the Port's prior written consent." The Court Order goes on to 
hold that BNSF and UP have the right "to run directly on the Richland Trackage without paving a fee," 
and that TCRY's right to quiet enioyment of the Richland Trackage was "subiect to the limitations 
imposed by the preexisting rights of BNSF and UP .... " (Bold and underlining added.) 

In light of the Court Order, the Port cautions TCRY that, while the Port approves the Proposed Tariff as 

reasonable, the Port believes TCRY would be in breach of the Lease and in violation of the Court Order 

were it to seek to impose the tariff on BNSF or UP. 

3 . The Port understands the Proposed Tariff to be akin to a usage fee. According to the Port's 

consultation with a rail industry expert, a usage fee is not meant to generate profit, but is a mechanism 
for reimbursement. Per the expert, usage fees on a line the size of the Southern Connection are 
typically determined by taking the actual maintenance costs, divided by the total number of cars 

handled on the track. Mr. Kavadias' report, while helpful in some regards, does not provide actual 

maintenance costs. He also does not explain his methodology and, in many instances, his conclusions 

do not make sense within the context of the documents the Port has received in the lawsuit pending in 

the United States District Court for the Eastern District of Washington styled United States of America, 
ex rel., Randolph Peterson and Tri-City Railroad Company, LLC v. Port of Benton County, et al., (2:17-CV-
0191-TOR) (referred to below as the "lawsuit"). For example, for 2013, Mr. Kavadias attributes 34 % of 

general and administrative payroll and 54 % of wages, employee benefits, and employee taxes to 
maintaining the railroad. This is purportedly based on "the accounting information and timecard 

analysis." We looked at a (one month) representative sample of the timecards from 2013 and found 

that TCRY employees worked 941 hours, only 62.5 (or 6%) of which were for work related to maintaining 

the track. Likewise, for 2017, Mr. Kavadias attributes 100% of TCRY's signal maintenance expenditures, 
which he says are $103,153.01. But as you know, that same yearr TCRY received a WSDOT grant for 

signal upgrades and a large portion of the 2017 signal expenditures were for that WSDOT-funded 

project . 

Notwithstanding these discrepancies, the Port took the average costs Mr. Kavadias attributed to 

maintenance between 2010 and 2018 and divided those costs by 8,000-the number of loaded cars Ms. 
Anderson identified in her August 29, 2018 letter. Using these numbers, the Port calculated a 

reasonable usage fee in the $60-per-loaded-car range. However, the Port also took into account the car 



count figures identified in other documents produced in the Lawsuit, which counts were lower than the 
traffic volumes Ms. Anderson quoted. In considering these additional documents, the Port concluded 
that the Proposed Tariff in the amount of $95 per loaded car is not patently unreasonable. 

Please note that the Port's research suggests that the Proposed Tariff would fall under the purview of 
the Surface Transportation Board ("STB"). Because the Port has not received any complaints about the 
Proposed Tariff, it has not attempted to analyze it within the context of the STB's rules as regulations (as 
discussed in Paragraph 7.2 and its subparts of the Lease). Were the Port required to conduct that 
analysis, it would need more information about TCRY's actual maintenance costs to be able to resolve 
the discrepancies in Mr. Kavadias' report. 

4. Attached to your letter of September 23, 2019 was a separate attachment titled "Maintenance 
Toll Fee" that states, "The Maintenance Toll Fee is assessed by TCRY to the City of Richland, the owner 
of the Horn Rapids Industrial Park." I attach a copy of that document. The actual language of the 
Proposed Tariff does not appear to support such an intention. Even if it.did, to the Port's knowledge, 
the City of Richland does not operate a railroad and, thus, does not ship cars that would be subject to 
the Proposed Tariff. Further, the Court has held in the Eastern District lawsuit, in an Order issued 
October 10, 2019, in which the Court dismissed certain claims brought by TCRY against the City of 
Richland, that TCRY' s rights under the Lease are subject to the City of Richland's rights under a 1997 
easement from the DOE and a 1999 easement. I attach a copy of that document as well. Finally, the 
Port is unaware of a similar fee being imposed on a municipality. For all of the foregoing reasons, the 
Port does not believe that the Proposed Tariff, fairly construed, could properly be imposed on the City of 
Richland. 

Finally, please be advised that the Port intends to provide copies of this letter to counsel for BNSF, UP, 
and the City of Richland, in the interests of transparency. 

Best regards, 

Port Counsel 

Enclosures: 1. September 23, 2019 Ltr w/two attachments, incl. Proposed Tariff & 
Maintenance Toll Fee 
2. ECF 264 - Order Entering Court's Rulings from February 23, 2011 
Hearing 
3. ECF 198 - Order Granting Defendants The City of Richland and Peter 
Rogalsky's Motion for Partial Summary Judgment - Entered on October 
10, 2019 
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From: Rydel Peterson Rydel@tcry.com
Subject: Fwd: Payment question

Date: October 7, 2020 at 2:23 PM
To: Lisa Anderson lisaanderson@tcry.com

Sent from my iPhone

Begin forwarded message:

From: David Billetdeaux <david@portofbenton.com>
Date: March 25, 2020 at 11:21:14 AM MDT
To: Rydel Peterson <rydel@tcry.com>
Subject: RE: Payment question

Rydel,
 
It is apparent that TCRY is seeking to create new litigation and the Port declines to
assist you in this unfortunate endeavor.  Moreover, I am not TCRY’s attorney.  TCRY is
well-represented by counsel and should look to its own attorneys to assist it in analyzing
the tariff, if it is unable to understand the tariff.  
 
However, I would like to clarify one point regarding the Port’s tariff approval.  In the letter
approving the tariff, the Port said:  “In light of [Judge Shea’s] Court Order, the Port
cautions TCRY that, while the Port approves the Proposed Tariff as reasonable, the Port
believes TCRY would be in breach of the Lease and in violation of the Court Order were
it to seek to impose the tariff on BNSF or UP.”  The Port did not “forbid” TCRY to
negotiate directly with BNSF or UP.  In fact, from the many letters TCRY produced in the
recent lawsuit, the Port understands TCRY has and continues to negotiate a
maintenance fee with BNSF and UP.  Regardless, TCRY should consult with its
attorneys as to the terms of the Lease and the requirements of Judge Shea’s Order if it
disagrees with the Port’s interpretation.    
 
Best regards,
 
 
David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com
 
This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to receive
it. Please call the sender at 509.375.3060 to make arrangements for the document to be retrieved or
destroyed. Any use, copying, retention or disclosure by any person other than the intended recipient
or the intended recipient’s designees is strictly prohibited. Warning: Although the Port of Benton has
taken reasonable precautions to ensure no viruses are present in this email, the Port shall not accept
responsibility for any loss or damage arising from the use of this email or attachments.
 
Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.
 



 
 
 
From: Rydel Peterson <rydel@tcry.com> 
Sent: Tuesday, March 24, 2020 7:02 AM
To: David Billetdeaux <david@portofbenton.com>
Subject: Re: Payment question
 
David,
 
 
If the Port is refusing to pay and has forbidden TCRY to invoice BNSF and UP
directly, then who does the Port believe is responsible to pay the tariff?
 
 
Rydel 
 
Sent from my iPhone

On Mar 23, 2020, at 1:26 PM, David Billetdeaux
<david@portofbenton.com> wrote:

​Rydel,

Based on your previous explanation, the Port does not see any basis,
contractual or otherwise, that obligates the Port to pay this invoice.
Therefore, there is no need to send anyone to the Port to pick up a check,
nor should you be on the lookout for one in the mail.

Best regards,

David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com

This email may contain privileged or confidential information disclosed only
to the addressee. If you have received this email in error, do not copy or
distribute it to other persons not authorized to receive it. Please call the
sender at 509.375.3060 to make arrangements for the document to be
retrieved or destroyed. Any use, copying, retention or disclosure by any
person other than the intended recipient or the intended recipient’s
designees is strictly prohibited. Warning: Although the Port of Benton has
taken reasonable precautions to ensure no viruses are present in this email,
the Port shall not accept responsibility for any loss or damage arising from
the use of this email or attachments.



Disclaimer: Public documents and records are available to the public as
provided under the Washington State Public Records Act (RCW 42.56).
This e-mail may be considered subject to the Public Records Act and may
be disclosed to a third-party requestor.

-----Original Message-----
From: Rydel Peterson <rydel@tcry.com> 
Sent: Monday, March 23, 2020 8:34 AM
To: David Billetdeaux <david@portofbenton.com>
Subject: Payment question 

David,

Has the Port had a chance to put a check in the mail to cover TCRY invoice
number 11427 ?

If not, would it be ok if we had someone pick it up today from the Port office
?

Thank you,

Rydel
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From: Dennis Kyllo dkyllo@commoditiesplus.com
Subject: RE: Invoice 11458 from Tri-City Railroad Company, LLC

Date: July 7, 2020 at 10:50 AM
To: Lisa Anderson lisaanderson@tcry.com, CW CP cwcpscale@gmail.com, chad@cwcorn.com, charles@cwcorn.com,

Monica Bernahrdt monica@paulsoncommodities.com

Lisa:
 
As you are aware, CWCP has no contracts, agreements or working relationships of any
kind with the TCRY.  CWCP is not responsible for any cars prior to them being spotted on
our tracks by either the BNSF or the UPRR, nor are we responsible for any cars once
they leave our tracks.  We therefore reject this invoice and all such claims by the TCRY!
 
Have a great day!
 
Dennis Kyllo
Pres.  CWCP
 
From: Lisa Anderson <lisaanderson@tcry.com> 
Sent: Friday, July 3, 2020 3:43 PM
To: Dennis Kyllo <dkyllo@commoditiesplus.com>; CW CP <cwcpscale@gmail.com>;
chad@cwcorn.com; charles@cwcorn.com; Monica Bernahrdt
<monica@paulsoncommodities.com>
Subject: Invoice 11458 from Tri-City Railroad Company, LLC
 
To Whom it May Concern:
 
Your company has been identified as a local rail user of the TCRY trackage.
 
As such, your company has been determined to be the responsible party per the Tri-City
Railroad Company Miscellaneous Charges Tariff Supplement 1 Item 5 Railroad
Maintenance Charge. A link to the posted Port of Benton approved tariff is provided for
your reference as follows:
 
https://7ce984e5-d1b9-4174-a13a-
b4f0a7e40a17.filesusr.com/ugd/a6d54b_b43a2eb19e5a45e3afd2c119eac335c1.pdf
 
The subject Tariff has been posted on our website at www.tcry.com since 20 days prior
to its effective date of September 18, 2018.
 
If you are in need of additional information in order to facilitate payment processing
please give us a call at (509) 371-8313.
 
If you have a complaint regarding this tariff please notify the Port of Benton.  They can
be reached at (509) 375-3060.
 
Please remit payment per the terms of the invoice.  If you need to make payment
arrangements, please call (509) 371-8313 in order to do so.
 
We look forward to being able to continue to provide you with a safe and serviceable
railroad for you to continue to utilize so that your business may continue to grow and
prosper.



prosper.
 
Thank you.

 

Lisa Anderson, Corporate Secretary 
Executive Vice President

PO Box 6000, Kennewick, WA 99336
Cell 360.239.9067 | Fax 509.582.4964
TCRY.com

 

Total Control Panel Login

To:
dkyllo@commoditiesplus.com
From: lisaanderson@tcry.com

Message Score: 50 High (60): Pass
My Spam Blocking Level: High Medium (75): Pass

Low (90): Pass
Block this sender
Block tcry.com

This message was delivered because the content filter score did not exceed your filter level.

Total Control Panel Login

To:
dkyllo@commoditiesplus.com
From: lisaanderson@tcry.com

Message Score: 50 High (60): Pass
My Spam Blocking Level: High Medium (75): Pass

Low (90): Pass
Block this sender
Block tcry.com

This message was delivered because the content filter score did not exceed your filter level.
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From: Bill Friend Bill.Friend@henningsen.com
Subject: RE: [EXTERNAL] Invoice 11467 from Tri-City Railroad Company, LLC

Date: August 6, 2020 at 5:20 PM
To: Lisa Anderson lisaanderson@tcry.com

Lisa,
 
After speaking with our corporate office, I have been instructed to tell you that we do not
have a contract with TCRY and will not be paying this invoice. I also spoke with Diana
Howard at the port of Benton and they did not approve this invoice.
 
Sincerely,
 
Bill Friend | Henningsen Cold Storage Co.
General Manager, Richland WA Operations
2025 Saint Street, Richland, Washington 99354

Direct:  509-578-2002 | Cell: 509-551-1744
bill.friend@henningsen.com
Relax, it’s handled! www.henningsen.com
 
From: Lisa Anderson <lisaanderson@tcry.com> 
Sent: Thursday, July 23, 2020 2:10 PM
To: Bill Friend <bill.friend@henningsen.com>; Todd Larson
<todd.larson@henningsen.com>; richland.office <richland.office@henningsen.com>
Subject: [EXTERNAL] Invoice 11467 from Tri-City Railroad Company, LLC
 
Mimecast Attachment Protection has deemed this file to be safe, but always exercise caution when opening
files.

Good afternoon,
 
Please see attached.
 
Hard copy to follow.
 
Thank you.
 
Lisa Anderson
Executive Vice President
Corporate Secretary
Tri-City Railroad Company, LLC
(360) 239-9067

 
To view attachment 
Open the attached PDF file. You must have Acrobat® Reader® installed to
view the attachment.
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From: Rydel Peterson rydel@tcry.com
Subject: Fwd: Supplement 5.pdf

Date: October 7, 2020 at 2:35 PM
To: Lisa Anderson lisaanderson@tcry.com

Sent from my iPhone

Begin forwarded message:

From: David Billetdeaux <david@portofbenton.com>
Date: June 26, 2020 at 6:56:38 AM MDT
To: Rydel Peterson <rydel@tcry.com>
Subject: Re: Supplement 5.pdf

Rydel,
 
Thank you for your responses to the Port’s inquiries.
 
The Port has not yet approved or denied this tariff but continues to do its due diligence
and will have a more thorough response to you early next week.
 
Best regards,
 
 
David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com
 
This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to receive
it. Please call the sender at 509.375.3060 to make arrangements for the document to be retrieved or
destroyed. Any use, copying, retention or disclosure by any person other than the intended recipient
or the intended recipient’s designees is strictly prohibited. Warning: Although the Port of Benton has
taken reasonable precautions to ensure no viruses are present in this email, the Port shall not accept
responsibility for any loss or damage arising from the use of this email or attachments.
 
Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.
 
 
 
 
From: Rydel Peterson <rydel@tcry.com>
Date: Tuesday, June 16, 2020 at 5:01 PM
To: David Billetdeaux <david@portofbenton.com>
Subject: Re: Supplement 5.pdf
 
David,

In response to your questions:



In response to your questions:

1.  TCRY currently has a Port approved maintenance charge of $95 per car on all cars
that traverse the TCRY trackage.  

The User Fee proposes to eliminate that charge and roll the $95 maintenance charge
that is applicable to all cars into the User Fee that is only applicable to loaded cars.  

That leaves $30 per loaded car to help fund the operations and management of the
railroad, which seems to TCRY to be a reasonable figure.

2.  The Port identifies examples of entities that would be subject to the User Fee.  

They are identified in the Port of Benton Rail Plan section 2.8 and the Port of Benton
and City of Richland Rail Master Plan section 2.6.  

The User Fee is applicable to Local Rail Users.  

The tariff defines a Local Rail User as “any entity, person, or business that ships and/or
receives railcar loads that traverse TCRY trackage.”

All Local Rail Users would be subject to the tariff.

3.  TCRY has a contractual right to impose tariffs.  

The Port has a contractual right to ensure that those tariffs are in compliance with the
Port’s agreements with the United States.  

TCRY knows of no legal authority that would prevent it from instituting and collecting on
the proposed User Fee.  

Please share any legal authority that the Port believes would prevent TCRY from
instituting and collecting on the User Fee from Local Rail Users.

Again, the User Fee would be applicable to all Local Rail Users.  

TCRY keeps track of all cars and carloads that traverse TCRY trackage making it
relatively easy to determine who the Local Rail User is that is either shipping out a
loaded car or receiving a loaded car.

Thank you,

Rydel 



Sent from my iPhone

On Jun 15, 2020, at 4:52 PM, David Billetdeaux <david@portofbenton.com> wrote:

Rydel:
 
As requested, the Port is working with its attorneys and industry experts to
review TCRY’s proposed tariff.   To complete that analysis, the Port
requests TCRY provide the following information:
 
1.           Please provide the rationale behind the $125 per-car fee as well as
any industry standard, legal analysis, or other documentation supporting the
proposed amount.
 
2.           Please identify the entities subject to the proposed tariff.  Although
it is not entirely clear, it appears the proposed tariff is to be assessed
directly upon the shippers located on the Southern Connection, and not the
railroads who operate on the line.  However, please confirm.  Please also
confirm which shippers would be subject to the proposed tariff. 
 
3            If the proposed tariff is meant to be assessed on the shippers,
please provide the Port with the legal authority, precedent, and/or industry
analysis that would authorize the assessment of charges upon non-TCRY
customers.  Similarly, please explain how TCRY will accurately determine
who to charge and how much to charge if the subject cars are handled by
BNSF and/or UP.
 
I look forward to receiving the above information, which will enable to Port
to conducts its analysis of the proposed tariff.
 
 
David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com
 
This email may contain privileged or confidential information disclosed only to the
addressee. If you have received this email in error, do not copy or distribute it to other
persons not authorized to receive it. Please call the sender at 509.375.3060 to make
arrangements for the document to be retrieved or destroyed. Any use, copying,
retention or disclosure by any person other than the intended recipient or the intended
recipient’s designees is strictly prohibited. Warning: Although the Port of Benton has
taken reasonable precautions to ensure no viruses are present in this email, the Port
shall not accept responsibility for any loss or damage arising from the use of this email
or attachments.
 
Disclaimer: Public documents and records are available to the public as provided under
the Washington State Public Records Act (RCW 42.56). This e-mail may be considered
subject to the Public Records Act and may be disclosed to a third-party requestor.
 



 
 
 
From: Rydel Peterson <rydel@tcry.com> 
Sent: Monday, June 8, 2020 4:58 PM
To: David Billetdeaux <david@portofbenton.com>
Subject: Supplement 5.pdf
 
David,

Please find attached Supplement 5 to TCRY’s Miscellaneous Charges
Tariff.

The Port’s prompt review and approval is appreciated.

Thank you,

Rydel

Sent from my iPhone
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MISCELLANEOUS CHARGES 
Supplement 5 

  Dated June 8, 2020 Effective June 28, 2020 
 
GENERAL APPLICATION 
 
A. TCRY shall mean TRI-CITY RAILROAD COMPANY, LLC   

B. TCRY trackage shall mean approximately sixteen (16) miles of trackage extending 
from the RICHLAND CONNECTION in Kennewick, Washington to the Port of Benton’s 
MANUFACTURING MALL in Richland, Washington and generally bordered by Horn 
Rapids Road on the North, formerly known as the 1100 Area.  

C. All railcars are subject to Supplement 5 and the MISCELLANEOUS CHARGES Tariff 
effective July 11, 2015  

D. Contact for TCRY is: TCRY attention Tariff Department, PO Box 6000, Kennewick, WA  
99336, telephone 509-371-8313 or 360-239-9067.  

E. TCRY Rules, Tariffs and Accessorial Charges apply when railcars are on TCRY trackage.  

F. The responsible party is the entity, person, or business subject to Supplement 5 of the 
Miscellaneous Charges Tariff. 

 
Miscellaneous Charges Supplement 1 number 9 item 5. Railroad Maintenance Charge is 
deleted in its entirety and replaced with:   

5. Track Use Fee 

A Track Use Fee of One-Hundred-Twenty-Five Dollars ($125) will be applied to each and 
every loaded railcar that is destined to or departing from a Local Rail User.   

The Track Use Fee is collected by and accrues solely to TCRY. 



 

 

The applicable Local Rail User is subject to the Track Use Fee.   

A Local Rail User is any entity, person, or business that ships and/or receives railcar 
loads that traverse TCRY trackage.    

A Local Rail User is defined by example in the Port of Benton Rail Plan section 2.8 and 
the Port of Benton and City of Richland Rail Master Plan section 2.6 (copies of the plans 
are provided on TCRY’s website). 

The Track Use Fee is applied in accordance with the 1998 Indenture between the Port of 
Benton and the Department of Energy section XVIII (a copy of the Indenture is provided 
on TCRY’s website).   

The Track Use Fee has been reviewed and approved by the Port of Benton to ensure its 
compliance with the Port of Benton’s agreements with the United States. 

The Track Use Fee is used to support TCRY’s ongoing efforts in the management, 
operation, and maintenance of the railroad. 

 
 
 
END 
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DELHIUR INDUSTRIES, INC. 
GENERAL CONTRACTORS 

DELHUll15804 

August17,2020 

Lisa Anderson, Corporate Secretary 
Executive V.P. 
PO Box 6000 
Kennewick, Wa. 99336 

RE: Tri-City Rail Company, LLC Invoice #11490 Dated 8/12/2020 

Ms. Anderson, 

We am in receipt of the referenced invoice received via email on August 12, 2020. 

4333 Tumwater Access Road 
P.O. Box 1116 

Port Angeles, WA 98362 
360.457.1133 

FAX 360.457.8773 

301307 Oldfield Street 
P.O. Box 883 

Hermiston, OR 97838 
541.567 .8693 

FAX 541.567.0369 

We do not do business with or have any form of an agreement with TCRY. We do know that the Port Of 
Benton owns the rail line that leads to our siding and that the railroad provider we do business with BNSF 
Railway Inc. can provide us rail service direct to our siding. The published rates that BNSF charges/invoices 
us for the service to our siding is all inclusive. 

We would think that if the Port Of Benton has approved these charges that TCRY is invoicing that we would 
have received a formal written direction concurring with Miscellaneous Track Maintenance charges. 

We kinow that TCRY has a lease agreement with the Port to use the rail line but DelHur is not a TCRY 
customer so you need to void this invoice. 

I hav: op~ Of Benton on this matter so they are aware of this matter. 
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Invoice 

Kennewick, WA 99336 Date Invoice # 

' e 
Tri-City Railroad Company, LLC 
P.O. Box 6000 

8/12/2020 11490 

Bill To 

DelHur 
P. 0 . Box 5270 
Richland, WA 99354 

Quantity Description 

1 Track Maintenance charges assessed on cars that 
entered the TCHY at Richland Connection in Kennewick, 
WA for the peri1od of July 23, 2020 to July 31, 2020 

Charges assessed per Miscellaneous Charges Tariff 
Supplement 1 Effective September 18, 2018 and 
Approved by Port of Benton January 16, 2020. 

Rate - -- - -
95.00 

Amounts not paid within terms are subject to a 5% late 
fee and 1.5% interest per month . 

Payments/Credits 

E-mail J 
lisaanderson@tcry.com J 

Invoice Balance 

Terms 

Due upon receipt 

Amount 

95.00 

$0.00 

$95.00 



Invoice 11490 from Tri-City Railroad Company, LLC 
1 message 

Lisa Anderson <lisaanderson@tcry.com> 
To: "JDoyle@delhur.com" <JDoyle@delhur.com> 

Good morning, 

Please see attached invoice. 

Hard copy to follow. 

-
Thank you. 

Lisa Anderson, Corporate Secretary 
Executive Vice President 
PO Box 6000, Kennewick, WA 99336 
Cell 360.239.9067 I Fax 509.582.4964 
TCRY.com 

To view attachment 

John Doyle <jdoyle@delhur.com> 

Wed, Aug 12, 2020 at 11 :02 AM 

Open the attached PDF file. You must have Acrobat® Reader® 
installed to view the attachment. 

~ Inv_ 11490_from_ TriCity _Railroad_ Company _LLC_86876.pdf 
2308K 
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From: Rydel Peterson rydel@tcry.com
Subject: Fwd: Miscellaneous Charges Tariff Proposed Supplement

Date: October 7, 2020 at 2:40 PM
To: Lisa Anderson lisaanderson@tcry.com

Sent from my iPhone

Begin forwarded message:

From: Rydel Peterson <rydel@tcry.com>
Date: June 24, 2020 at 10:09:53 AM MDT
To: David Billetdeaux <david@portofbenton.com>
Subject: Re: Miscellaneous Charges Tariff Proposed Supplement

David,

Section 7.1 states “The Tenant’s use, operations, and maintenance of the tracks shall comply with the provisions of the Quit Claim
Deed and Indenture from the United States of America through which the Port acquired title to the property.  In addition, the Tenant
shall comply with all laws, rules and regulations applicable to the Tenant’s use, operation and maintenance of the property.  Any
tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in light of the use of the railroad and shall be subject
to the review and approval of the Port, to insure compliance with the Port’s agreements with the United States.”

I read that section at it's plain language to mean what it says, that TCRY tariffs “shall be subject to the review and approval of the
Port, to insure compliance with the Port’s agreements with the United States.”  

Reasonableness is determined by TCRY, not the Port.  If a user of the railroad believes the tariff to be unreasonable then they have
recourse under section 7.2 of the lease or they can go directly to the STB with their complaint.

The Port approved TCRY’s Supplement 1 to its Miscellaneous Charges tariff.  The pertinent language of the tariff states “A track
charge of Ninety-Five Dollars ($95) per car will be charged by TCRY on all cars that enter the TCRY at RICHLAND CONNECTION
in Kennewick, Washington.”

I’m not sure how you or the Port’s consultant could not understand what the word “all” meant.  As you know and I hope your
consultant knows, the Port allows the BNSF and the UP to bring any and all cars across the TCRY, regardless if they are destined
for a shipper or receiver located off of the TCRY line.  You also know and I hope your consultants do as well that the TCRY trackage
is essentially a dead end track, meaning that all cars that come in, either loaded or empty eventually come out, either loaded or
empty, and some, as I mentioned, are not even destined for Richland.  

The language of Supplement 1 was intentional and was intended to include all cars as it states.

TCRY is not withdrawing Supplement 1 as you seem to suggest, it is proposing to replace it with Supplement 5.  Until the Port
approves Supplement 5, Supplement 1 is in full force and effect and continues to accrue against the Port.

Given that the Port approved Supplement 1 and given that Supplement 1 included a maintenance charge of $95 per railcar on all
cars that enter TCRY trackage, TCRY utilized the $95 per car on all cars and rolled it into the $125 per car on all loaded cars.  The
difference in $95 per car on all cars for maintenance and $95 per car on all loaded cars for maintenance is actually less net revenue
to TCRY for maintenance, but with the addition of the $30 per loaded car to help cover the costs of the operation and management
of the railroad, it should even out.

I specifically told you the entities that would be subject to Supplement 5, which, again, would be all Local Rail Users as defined by
the tariff to mean “any entity, person, or business that ships and/or receives railcar loads that traverse TCRY trackage.”

TCRY included, by way of example, reference to the Port of Benton Rail Plan and the Port of Benton and the City of Richland Rail
Master Plan to help elucidate the definition of Local Rail User.

The BNSF and the UP do not ship or receive railcar loads that traverse TCRY trackage, unless you know something I don’t.  Please
share if you do.



TCRY is working within the framework provided by the railroad lease and subsequently the Indenture.  The railroad lease gives
TCRY the right to establish tariffs and the Port
the right to ensure their compliance with the Indenture.  A major tenet of the Indenture was for the Port or its agent, in this case
TCRY, to be able to charge money for the use of the railroad in order to develop revenue, to offset the costs of the operation and
maintenance of the railroad. 

TCRY’s position remains the same as I’ve previously stated, it has a contractual right to set tariffs and it knows of no legal authority
that would prevent it from establishing and collecting on Supplement 5.  If the Port is able to locate that legal authority showing that
Supplement 5 is somehow illegal or without basis, please share.

As to your hypothetical, if Preferred Freezer met the definition of a Local Rail User then it would be assessed a fee of $125 per
loaded railcar that it either shipped or received.  Assuming that Preferred Freezer received the 10 loaded railcars from Iowa then it
would be charged $1,250 for those loaded railcars received.  Assuming Preferred Freezer shipped the 15 loaded cars to Montana
then it would be charged $1,875 for those 15 car loads shipped.

I have attached approved Supplement 1, Supplement 5, and our previous correspondence regarding Supplement 5 to this email. 
As I have mentioned before, it certainly makes it much easier to follow a thread of communications on one subject if that thread is
continued, versus starting a new one.

TCRY submitted to the Port Supplement 5 on June 8.  The Port’s first substantive response was on June 15, which TCRY
responded to the following day.  The Port followed up with a series of questions on June 23, most of which were previously
answered on June 16.  How long does the Port envision this process taking?  What are the established Port policies and/or
procedures that it follows in evaluating a TCRY tariff?  As a public agency, I am sure the procedures/policy are approved by the Port
Commission and are readily available to the public, let alone the Port’s tenant who are subject to them.

To that end, TCRY requests that the Port provide TCRY with the Port's approved procedures/policy when evaluating TCRY’s tariffs.

Thank you,

Rydel 

On Tue, Jun 23, 2020 at 12:47 PM David Billetdeaux <david@portofbenton.com> wrote:

Rydel:

 

As you know, under section 7.1 of TCRY’s lease, the Port must determine whether TCRY’s Proposed Tariff is reasonable.  To
conduct that due diligence, the Port requires additional information, which I requested, but you have not provided.  The Port will
continue to do whatever research it can, but as explained below, the information I requested is central to the analysis that we
have been advised is necessary to determine the reasonableness of the Proposed Tariff.

 

First, in your recent email, you explained that the current $95 tariff is on all cars and that the Proposed Tariff is only on loaded
cars.  According to the Port’s consultation with a rail industry expert, the industry standard is that user fees, like the $95 tariff, are
only assessed on loaded cars and our prior analysis and approval was based on that understanding.  In other words, we
approved that tariff believing it was to be assessed on loaded cars.  Regardless, we have not received complaints and now that
TCRY is withdrawing the tariff, this issue is moot.  However, the Port’s prior underlying analysis is relevant to TCRY’s Proposed
Tariff.  Both the $95 tariff and the Proposed Tariff are akin to user fees.  And as I explained in my January 16, 2020 letter to TCRY,
in evaluating the reasonableness of the $95 per (loaded) car user fee, the Port looked at TCRY’s maintenance costs (averaged
over eight years) and divided those costs by car count information available to the Port.  When the Port did that calculation, the
result was $63 per car.  However, the Port noted discrepancies in the information provided and, based on the totality of the
information, determined the $95 was not unreasonable.    

 

The Proposed Tariff is a more than 30% increase, which is why the Port sought an explanation for the increase.  From your
response, it appears that TCRY did not base the $125 Proposed Tariff on any underlying data or calculation.  Please correct me if
that is not the case.  Please also provide whatever data or calculations TCRY did rely upon in coming up with the dollar amount
for the Proposed Tariff.

 



Second, I asked you to identify the entities subject to the proposed tariff.  Rather than just tell me, you referred to the Port of
Benton Rail Plan section 2.8 and the Port of Benton and City of Richland Rail Master Plan section 2.6.  Those documents were
not created within the context of tariffs, they do not define “local rail user,” and not all the entities listed in those documents fall
within the definition contained in the Proposed Tariff.  For example, the cited sections of both documents identify the Port as a rail
user located off the City’s Horn Rapids Spur (because it owns a transload facility).  But the Port does not ship or receive railcar
loads that traverse the Southern Connection.  Similarly, the cited sections in those documents generally discuss the shippers
located off the Southern Connection and the Horn Rapids Spur, but do not discuss BNSF or UP.  Yet, both Class I railroads
appear to meet the Proposed Tariff’s definition of local rail user.  In short, your explanation did not answer my question.  Please
provide the names of the entities that TCRY believes would be subject to the Proposed Tariff.  

 

Third, I asked for the legal authority, precedent, and/or industry standard that would authorize TCRY to assess charges upon non-
TCRY customers.  You did not provide a response.  A similar issue came up in 2009 when the Port was conducting due diligence
of a facility user fee tariff TCRY proposed (but withdrew before the Port completed its analysis).  At that time, the Port’s industry
expert noted that TCRY could not collect fees from shippers because it was not performing any work for the shippers.  Likewise,
the CFRs that govern railroad tariffs contemplate privity between the entity charging a fee and the entity against which charges
will be assessed.  See 49 C.F.R. 1300 et seq.  Thus, I am unaware of any framework under which TCRY could legally assess
fees upon entities that are not TCRY customers – which is why I asked you to provide that framework or analysis. 

 

Finally, how would the Proposed Tariff be assessed?  To provide a hypothetical, let’s say BNSF brought 10 loaded cars from an
entity in Iowa to Preferred Freezer and then turned around brought 15 loaded cars from Preferred Freezer, bound for an entity
Montana.  Which entity or entities would be charged?     

 

As I mentioned at the outset, the Port continues its due diligence, but needs the above information to complete its analysis.  In the
meantime, the Port will seek comment from the entities it understands would be affected by the Proposed Tariff. 

 

Best regards,

 

David J. Billetdeaux | Port of Benton, Attorney

3250 Port of Benton Blvd. | Richland, WA 99354

509. 375. 3060 | Office

509. 375. 5287 | Fax

509. 578. 6189 | Mobile

Email: david@portofbenton.com

 

This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to
receive it. Please call the sender at 509.375.3060 to make arrangements for the document to be
retrieved or destroyed. Any use, copying, retention or disclosure by any person other than the
intended recipient or the intended recipient’s designees is strictly prohibited. Warning: Although the
Port of Benton has taken reasonable precautions to ensure no viruses are present in this email, the
Port shall not accept responsibility for any loss or damage arising from the use of this email or
attachments.

 

Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.

 

<email chain with Billetdeaux Supplement 5.pdf>
<Supplement 1 .pdf>



<Supplement 1 .pdf>
<Supplement 5.pdf>
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Exhibit A

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION 

Port of Benton 
Southern Connection Options List 

General Options 
• Do nothing. Continue with current arrangement - TCRY remains as Southern 

Connection operator pursuant to the 2002 Lease Agreement terms; BNSF continues 
operations under its federally-authorized rights dating back to 194 7-48; and UP retains 
identical federally-authorized rights ( currently unexercised due to UP's reliance upon 
TCRY service) to operate as BNSF does. 

• Sell the Southern Connection in compliance with any applicable state law bidding 
requirements. The Port would end its status as a railroad common carrier subject to STB 
oversight, and it would relinquish control over the Southern Connection. In the absence 
of any additional action, the Southern Connection purchaser would assume the Port's 
obligations under the 2002 Lease with TCRY. 

• 1947-48 Agreement remains in place, but the Port of Benton, as Southern Connection 
owner, independently assesses against each customer using the Southern Connection a 
per-carload "transit fee" applicable to all carloads moving over the Southern Connection 
via direct BNSF or UP service. 

• The Port takes no immediate steps to negotiate the terms ofTCRY's exit or continued 
operations over the Southern Connection. UP resumed direct service over the Southern 
Connection pursuant to the 1947-48 Agreement. 

• Maintain operational and/or contractual status quo but negotiate a track maintenance and 
capital contribution arrangement with the City of Richland, Washington. 

• The Port remains the owner of the Southern Connection but cedes day-to-day 
management of Southern Connection operations to a contractor, with decision making 
authority regarding the agreements to govern Southern Connection railroad operations. 

Options Specific to the Port's Relationship with TCRY 

• Negotiate voluntary termination ofTCRY operations pursuant to a buyout or similar 
settlement arrangement. 

o TCRY should agree as part of the settlement to cooperate in an appropriate SIB 
proceeding terminating its Southern Connection operations, allowing its STB­
licensed common carrier rights and obligations to transfer to another operator. 

1 



PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION 

• Terminate 2002 Lease Agreement without TCRY's consent, and pursue corresponding 
involuntary termination ofTCRY's operating rights/obligations via adverse 
discontinuance at the STB. 

• Identify a TCRY default under the terms of the 2002 Lease and, in accordance with the 
Lease terms, effect termination ofTCRY's leasehold interest. 

Options Specific to the Port's Relationship with BNSF and UP 

The options discussed below focus on the prospective future relationship among the Port, BNSF 
and UP. Most of the options presuppose that TCRY has been, or will be, dealt with by- ( a) 
negotiation ofTCRY's voluntary exit; (b) successful conclusion ofTCRY's involuntary 
"eviction" (if possible); or ( c) a new accord under which the Port and its Class I partners are 
content to work and cooperate with TCRY as the Port's designated short line operator for the 
foreseeable future. 

• Preserve BNSF and UP operating rights under 194 7-48 Agreement (no changes), with 
BNSF and UP each assuming direct responsibility for Southern Connection service going 
forward. 

• Preserve BNSF and UP operating rights under 194 7-48 Agreement (no changes), but 
negotiate a separate accord under which BNSF and UP jointly would make use of a new 
short line on the Southern Connection in place of their own service or TCRY service. 

• Give BNSF and UP notice of termination of their Southern Connection access rights 
under 1947-48 Agreement; propose new terms to govern BNSF' and UP's use of the 
Southern Connection. 

• The Port, BNSF and UP voluntarily negotiate amendments to 1947-48 Agreement, 
reallocating rights and responsibilities among the Port, BNSF and UP. 

• The Port, BNSF and UP agree to negotiate a new Southern Connection agreement to 
replace the 1947-48 Agreement, pursuant to which (alternatively): [options omitted] 

Options Specific to a Relationship with a New Short Line Operator 

• Do nothing with respect to the 2002 Lease Agreement with TCR Y, but enter into a lease 
agreement with a third-party short line approved ( and used) by UP and BNSF under the 
proposition that the 2002 Lease Agreement does not guarantee TCRY exclusivity of use. 

2 
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State of Washington Rail 2018 

1. Application Type 
Our application is proposing to access both FRAP and FRIB funding. 
 

2. Contact Information 

Scott D. Keller, Executive Director 
Port of Benton 
3250 Port of Benton Blvd 
Richland, WA 99354 
509-375-3060 
keller@portofbenton.com 
 
Diahann Howard, Director of Economic Development & Gov.  
Port of Benton 
3250 Port of Benton Blvd 
Richland, WA 99352 
509-375-3060 
dhoward@portofbenton.com  
 

3. Project description 

The Port of Benton is requesting funds to support its need to improve the overall safety and 
maintenance of its short line rail asset located in Richland, WA in order to ensure and preserve long 
term economic development and reliability of this system that serves state, national and global 
shippers.  The rail line is served by both Burlington Northern Santa Fe and Union Pacific along with the 
Port’s short line operator Tri-City Railroad Company (TCRY).   

The Port has learned that our short line operator, Tri-Cities Railroad Company (TCRY) has not kept the 
line to the Class 3 FRA standards required under the Lease with the Port. Instead, the rail line has been 
found to have almost 200 defects even at a Class 1 FRA standard and has recently been designated as 
“excepted track”  by TCRY. In other words, the track, according to TCRY, is now three full levels below 
the standard it is required to be maintained at. Excepted track is the lowest standard under which rail 
movement may occur. Improvements are urgently needed to preserve the line and preclude the line 
from being taken out of service.   

During the course of the Port of Benton’s contract/lease with TCRY to maintain and operate the rail we 
have requested maintenance records and when not received the Port took on visual inspections of the 
rail.  However, when our capital project led by the Port was initiated to upgrade Columbia Park Trail 
Bridge started September 2012 that resulted into direct discovery of the true condition of the rail asset.  
This prompted the Port to get further inspections including state of the art imaging technology by 
Aurora® that provided the Port exact condition of every tie and component.  The Port also hired Holland 
to provide an assessment of the track structures condition. These inspections showed that 
approximately 8,000 ties need replaced within the next few years. We need the track back to Class 3 and 
as the asset owner the Port has experience in managing such projects. We will be doing bridge 
upgrades, tie and ballast replacement to ensure the track is safe.  



 

4. Project schedule July, 2019-July, 2020 

Project Milestone Month/Year 
Complete project definition 18-Oct 
Begin preliminary engineering complete 
Complete environmental documentation  
Complete right of way certification (may include acquisition)  
Start of Construction 19-Jul 
Construction complete and project functionally operational         19-Dec 

 
 

5. Project cost $2,000,000  
 
Provide an estimate of projects cost using this matrix. 

  
Design 
Engineering 

Right of 
Way 

Construction 
Engineering 

Construction 
other 

Construction 
Contract Total 

Estimated 
Project Cost             
Committed 
Local Funds        250,000    250,000 
Additional 
Local Funds 
Requested             
Other 
Committed 
Funds             
WSDOT 
Funds 
Requested        1,750,000    1,750,000 

 
6. Proposed funding Indicate the various sources from which matching funds are coming and 

indicate if the funds are cash payment or benefits in kind. Labor match is subject to prevailing 
wage requirements. $250,000 FRIB, $1,500,000 FRAP, $250,000 Port of Benton  

Funding Source Public or Private 
Cash or In-
Kind Amount 

Local-Port District Public Cash $250,000  
Local-Other      *below 
Railroad      *below 
WSDOT  Public                      $250,000 loan 
WSDOT  Public                  $1,500,000 grant 
Federal Funds Public    *below 



Other       
Total     $2,000,000  

*Due to ongoing litigation we do not want to request any funding from other partners and we are unable 
to apply for federal funds related to rail at this time. TCRY has initiated litigation in the Eastern District of 
Washington under Cause No. 2:17-cv-00191-TOR 

Related attachment required with application: 

• Funding commitment letters from all funding partners 
 
Please see attached. 
 

7. Project Detail-Benefit-Cost Analysis 
 
7.1 Shipper benefits and transportation savings The Port of Benton’s short line rail asset offers 

direct service from our short line operator and both Class I [railroads companies are 
designated as I, II, III, whereas rail lines are designated as 1, 2, 3] railroads to its customers 
this provides a competitive market for shippers and keeps rail transportation cost effective 
when competing in international markets.  
 

7.2 Reduction in impacts to roadways Access to rail reduces the need for trucks. Currently 
there are 1-2 unit trains per week bring product from the east along with daily shipments in 
and out to support international exports of frozen French fries and other frozen products.  
Regionally there are over 250,000 truck trips that could leverage the use of rail facilities.  
Increasingly, the Tri-Cities and Walla Walla regions are becoming a logistic hub due to 
availability and access to air, rail, water and highways systems.  The impact within trucking 
industry and electronic logging devices is also placing more pressure on agricultural 
producers seeking to get their products to national and international markets.  
 

7.3 Economic development and job creation The City of Richland’s Horn Rapids Industrial Park 
(HRIP) has a spur located off the Port of Benton’s short line track.  The HRIP encompasses 
over 2,000 acres of heavy industrial property of which approximately 1,300 acres are 
developed and 692 acres are available for sale.  In addition, the Port and City just received 
an additional 1,341 acres of industrial land located to the north of the HRIP.  BST Associates 
Analysis estimates that 30% of firms seeking industrial properties will also be seeking to 
secure a rail option, resulting in 370-1770 rail related jobs with wages $38-$56,000 per year. 
The Association of American Railroads, Economic and Fiscal Impact Analysis of Class I 
Railroads, May 16, 2016, IMPLAN model (www.aar.org; p12-13) states that for each railroad 
job, 9 other jobs are created within a community. Currently, there are over 900 jobs that are 
rail related that would be retained. This type of job development and growth is strongly 
desired within the Tri-Cities as our economy has begun its shift towards a post Hanford 
project economy.  The prospect for economic development opportunities for large industrial 
companies, companies and services related to value added agricultural processors all of 
which ship internationally is of strong significance not only locally but to the state of 
Washington. There is also opportunity to due value added manufacturing in the areas of 



clean energy, importing in products then exporting them back out to serve international 
markets.  The Tri-Cities has skilled and knowledgeable workforce within this sector as well as 
value added agriculture.  

 
City of Richland and Port of Benton Industrial Property 

 

 

7.4 Reduction in carbon and other greenhouse gas emission Access to rail may provide trucking 
operations a more efficient way to reduce travel time.  The constraints on the trucking 
industry limits the shipper’s ability to get their products from eastern Washington to the 
container ports in Seattle and Tacoma especially during inclement weather.  Use of rail 
would ease overall carbon and other emissions.  Moving freight by rail lowers greenhouse 
gas emission by 75% when compared to truck.  

 
 



7.5 Tax revenue generated from increased industrial development BST Associates Analysis 
estimated that land sales within remaining HRIP and new 1,341 acres of industrial property 
has the potential to produce the following: value of construction, sales tax (no tax 
exceptions) and property tax that could result in a value of $88.82m-$267.16m back to the 
state and local community.  
 

7.6 Reduction in ongoing maintenance expense Proposed improvements would provide a 
stable rail option that could result in more use of rail verses truck.  WSDOT estimates advise 
that diverting cargo from truck to rail leads to a $0.18 per mile cost savings on highway 
maintenance.  

 
7.7 Reduction in operating costs it is unclear if these improvements would provide a reduction 

in rail related costs at this time. We do know that at current pricing levels it would keep the 
cost low to shippers that are seeking to get their Ag products to national and international 
markets, and provides certainty of the line. 

 
7.8 Public benefit it is of paramount interest to the Port of Benton that safety of the rail asset 

be realized; this will provide long term economic development benefits of jobs and 
investment to the region.  We also want to be prepared for the future needs that removal of 
the U.S Department of Energy’s low level waste out of the region and State of Washington 
may access rail.   

 
7.9 Other quantifiable project benefits Upgraded rail improvements will allow for competitive 

and marketing advantages of having both Class 1 railroads being located along with 
industrial land availability.   

 
8. Project Sustainability This project ensures the rail asset that is currently deteriorating will be 

brought back to a level that promotes rail uses that can result in fewer truck trips.  The Port of 
Benton is the assets owner and currently leases the line to our short line operator, Tri-Cities 
Railroad Company.  The Port has received project dollars in the past and we coordinate these 
efforts with the short line operator and follow the ports standard procedure for request for 
qualifications and proposals.  The Port manages the contractors and the work and can complete 
this project as it has done in the past as the owner of the asset.  
 

9. Safety improvements The Port has learned that our short line operator, Tri-Cities Railroad 
Company (TCRY) has not kept the Yakima River Bridge to the Class 3 FRA standard required 
under the Lease with the Port. Instead, the FRA has given the TCRY a civil violation and has 
found defects even at a Class 1 FRA standard. All bridge ties on the Yakima River Bridge will now 
need to be replaced to bring this Bridge up to the proper standard and to ensure structural 
integrity.  Further, through this process the Port has discovered cross ties on various bridges 
that are more than 30 years old that have become spike killed (e.g.spikes which no longer will 
hold and maintain gauge of the rails).  One bridge referred to as Berry’s Bridge constructed in 
mid-1980’s when SR 240 was relocated to allow construction of I-182 has cross ties that have 
never been replaced since original construction.  



 
10. Urgent need The integrity and structural support, ballast deck and tie improvements are 

necessary to ensure safety and preserve this strategic short line. 
 

11. Preservation of rail line The Port has learned that our short line operator, Tri-Cities Railroad 
Company (TCRY) has not kept the line to the Class 3 FRA standard required under the Lease with 
the Port. TCRY has now designate the entire line as “excepted track.” Improvements are 
urgently needed to preserve the line.   
 
During the course of the Port of Benton’s contract/lease with TCRY to maintain and operate the 
rail we have requested maintenance records and when not received the Port took on visual 
inspections of the rail.  However, when our capital project led by the Port was initiated 
September of 2012 to upgrade Columbia Park Trail Bridge that resulted into direct discovery of 
the true condition of the rail asset.  This prompted the Port to get further inspections including 
state of the art imaging technology by Aurora® that provided the Port exact condition of every 
tie and component.  The Port also hired Holland to provide an assessment of the track 
structures condition. We need the track back to Class 3 as required under the Port’s agreement 
with TCRY.  The Port as the owner of the asset will follow our standard procedure for request for 
qualifications and proposals.  The preservation of the line is vitally necessary to ensure the 
existing shippers have access to their markets and the City and the Port can provide this option 
to future companies seeking to make investment and create jobs for the region.   
 

12. Geographic balance and support for regional economies Overall there are over 250,000 truck 
trips per year within our region connected to agriculture and value added agriculture.  This is 
growing in volume and new factors within the trucking industry (i.e. electronic logging devices) 
may result in HRIP along with the broader Tri-Cities region and Walla Walla area being seen as a 
strategic logistics hub in getting products to the northwest seaports as well as to the east.  Many 
shippers operations are currently constrained and unable to expand due to limitations of 
shipping option locations and certainty of getting their products to their global customers.  This 
investment would ensure that shippers retain this option and have the ability to expand their 
opportunities to meet the unseen impacts of workforce, regulation and logistic needs.  
 

13. Reducing system-wide rail delays Currently TCRY has issued a slow order of 5mph and has 
routinely taken the track out of service for maintenance during standard business hours.  This 
has caused shippers to have crews work overtime and graveyard shift in order to ensure that 
there are no delays further down the system.  Shippers have also had trains held at BNSF hump 
yard while they have waited to access the track with tie and track improvements this need will 
be eliminated with the proposed improvements.  
 

14. Environmental effects  Increased access to rail can provide “a variety of environmental benefits, 
including: reduced operating cost, reduced highway maintenance, reduced accidents and 
emissions. Trucks move one ton of freight 240 miles per gallon of fuel.  Trains move one ton of 
freight 640 miles per gallon of fuel.” (BST Rail Line Analysis) We believe providing a rail option 
can help support overall reduction of environmental impacts.  



 
15. Coordination with regional and statewide goals This project has been within the Freight Rail in 

the Benton-Franklin-Walla Walla RTPO plan, September 2008.  We provided annual updates to 
our Benton Franklin RTPO and submit our transportation plan annually.  This project area is 
strategic located to ensure movement of freight to provide cost effective access to global 
markets.  
 

16. Project Business Plan 

Management profile The Port of Benton management team will oversee this project.   

Marketing Plan The Port of Benton actively markets the existing industrial land along with the 
City of Richland economic development offices.  We also coordinate our efforts with our local 
Associate Development Organization, TRIDEC by responding to the state Department of 
Commerce leads, adding data into GIS planning database and attending industry target sector 
trade shows.  The ports rail being dually serviced by both Class I Railroads is a strong selling 
point when discussing land options with prospective clients.  The Port also accesses Zoom 
prospector, website, print and social media to conduct its land marketing.   

Operations Plan Currently, the Port of Benton has an operations and maintenance contract with 
TCRY.  Both Class I railroads run directly to customers, which they are allowed to do in 
perpetuity under the Indenture agreement that was a part of the federal government’s land 
transfer to the Port of Benton in 1996. The Port of Benton, pursuant to rulings from the 
Railroad Retirement Board, is not considered an operator of the railroad. 

Financial plan This project will be incorporated within the Port of Benton budgeting process and 
work plan for 2019.  

17. Acknowledgement of contractual agreement upon award  
The grant applicant (the Port of Benton) has read and understands WSDOT’s Grant/Loan 
Agreement expectations related to Contingent Interest and Maintenance Obligation.  The Port 
will conduct its standard procedure for the contracted work.   
 

18. Additional Comments  
 
The following reports are attached  

• Port of Benton Rail Line Market Analysis, January 2017 BST Associates  
• Rail Masterplan, January 2017 prepared by Tangent Services, Inc.  

 
The following reports are available upon request:  

• Inspection Reports from HDR 
• Inspection Reports from FRA 
• Holland track geometry and rail profile measurement  
• 2002 Lease Agreement between TCRY and the Port of Benton. 

The Indenture described above provides that the Port of Benton is to “devote all lease payments 
or other sources of revenue from the Real Property [Note: the “Real Property” refers to land  



provided by the Department of Energy to the Port known as the 1100 area] and Railroad to first 
cover maintenance of the Railroad.” The Port satisfied this obligation by contracting with TCRY 
through a Lease agreement which specified that TCRY would act as the operator of the railroad 
and that all maintenance, repairs, and replacements of all aspects of the entirety of the rail line 
were to be funded at TCRY’s sole cost and expense. Unfortunately, TCRY has not lived up to their 
end of the contract and has allowed the line to fall multiple levels below the FRA Class 3 leased 
standard. The Port is currently seeking damages for, among other things, deferred maintenance in 
an amount to be determined at trial through the above-mentioned Federal lawsuit between TCRY 
and the Port of Benton. Any damages awarded to the Port will be used to fund fixes to the 
deferred maintenance. However, federal lawsuits can drag on for an indeterminate amount of 
time, and the need to fix various aspects of the rail line (ties, bridges, etc) is a very immediate 
problem.  

 
19. Required Attachments 

 
• Letters of support from railroads 
• Funding of commitment letters from all funding partners 
• Estimate of project cost, review and signed by an engineer licensed the state of Washington 
• A business plan for the project 
• Income statements, cash flow statement and balance sheet for years 2016 and 2017 
• Pro formas for 2020,2021,2022 (and beyond) if the project is funded 
• Detailed vicinity map clearing showing site plan and project limits 
• Photographs of the site of the project that identify specific landmarks, points on track, 

building and/or shipping areas 
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From: Rydel Peterson rydel@tcry.com
Subject: Fwd: Invoice 11470 from Tri-City Railroad Company, LLC

Date: October 7, 2020 at 2:45 PM
To: Lisa Anderson lisaanderson@tcry.com

Sent from my iPhone

Begin forwarded message:

From: Rydel Peterson <rydel@tcry.com>
Date: July 29, 2020 at 10:35:50 AM MDT
To: David Billetdeaux <david@portofbenton.com>
Subject: Re: Invoice 11470 from Tri-City Railroad Company, LLC

David,

Please share with Mr. Martin the following:

Yes, Supplement 1 to the Miscellaneous Charges tariff is due and owing.

We apologize for not notifying Lamb Weston earlier, but did not realize their year end was May 31.

If they would like to make payment for the amounts owed June 1 to present we can resend them an invoice for that amount and we
can work out a payment plan to deal with the amount they owe from January thru May.  This plan would not be difficult to implement
from an accounting perspective and would not require them to "re-open" the book.  They should contact me or Lisa directly to
discuss.  

We value their commitment to the community and want to be able to continue to provide them a safe and serviceable railroad for
their continued use.

Thank you,

Rydel 

Sent from my iPhone

On Jul 27, 2020, at 12:33 PM, David Billetdeaux <david@portofbenton.com> wrote:

Rydel,
 
Mr. Martin at Lamb Weston has raised concerns to the Port. Please provide any
comment you wish to in response.
 
Thank you,
 
 
David J. Billetdeaux | Port of Benton, Attorney
3250 Port of Benton Blvd. | Richland, WA 99354
509. 375. 3060 | Office
509. 375. 5287 | Fax
509. 578. 6189 | Mobile
Email: david@portofbenton.com
 
This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to
receive it. Please call the sender at 509.375.3060 to make arrangements for the document to be
retrieved or destroyed. Any use, copying, retention or disclosure by any person other than the
intended recipient or the intended recipient’s designees is strictly prohibited. Warning: Although the
Port of Benton has taken reasonable precautions to ensure no viruses are present in this email, the



Port of Benton has taken reasonable precautions to ensure no viruses are present in this email, the
Port shall not accept responsibility for any loss or damage arising from the use of this email or
attachments.
 
Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.
 
 
 
From: Martin, Dirk <Dirk.Martin@lambweston.com> 
Sent: Thursday, July 23, 2020 4:13 PM
To: Diahann Howard <dhoward@portofbenton.com>
Subject: FW: Invoice 11470 from Tri-City Railroad Company, LLC
 
Diahann,
We just received the attached invoice from TCRY where they are referencing a Tariff
already in place from 2018 and just approved by the Port of Benton in January of this
year. This is different than the most recent Supplement 5 tariff that you have yet to
approve.
 
This is very concerning that TCRY business accounting practices are so far in arrears
that they are back billing us for 6 months of rail service. Our financial year ends May
31 and this will cause an accounting variance in our year end close that was not
communicated prior. We continue to have concerns with the Port of Benton’s use of
TCRY to manage the rail access we currently need. We are having to investigate more
cost effective and better service options that will significantly reduce our use of the
Port of Benton facilities.
 
I need the Port of Benton to confirm that Miscellaneous Charges Tariff Supplement 1
Effective September 18, 2018 is still active and approved.
 
Thanks,
Dirk Martin
Sr. Director Logistics | Supply Chain
m  +1 940.453.6661 
 
 
 
From: Grade, Deanna <Deanna.Grade@lambweston.com> 
Sent: Thursday, July 23, 2020 2:54 PM
To: Hansen, Kindra <Kindra.Hansen@lambweston.com>; Martin, Dirk
<Dirk.Martin@lambweston.com>
Cc: Ratuiste, Morie <Morie.Ratuiste@lambweston.com>
Subject: FW: Invoice 11470 from Tri-City Railroad Company, LLC
 
Dirk,
I just received the attached invoice from TCRY. Are these fees part of the
conversations being had with the Port? Please confirm LW shouldn’t pay the fees
listed on the invoices.
 
Thank you,



Thank you,
 
Deanna Grade
Manager Transportation Procurement
8701 W. Gage Blvd.
Kennewick, WA 99336
P 509-736-0442
F 509-736-2162
deanna.grade@lambweston.com
<image001.jpg>
 
 
 
From: Lisa Anderson <lisaanderson@tcry.com> 
Sent: Thursday, July 23, 2020 2:23 PM
To: Grade, Deanna <Deanna.Grade@lambweston.com>;
brad.sanders@lambweston.com; Ratuiste, Morie <Morie.Ratuiste@lambweston.com>
Subject: Invoice 11470 from Tri-City Railroad Company, LLC
 

[FROM EXTERNAL SOURCE]

Good afternoon,
 
Please see attached.
 
Hard copy to follow.
 
Thank you.
 
Lisa Anderson
Executive Vice President
Corporate Secretary
Tri-City Railroad Company, LLC
(360) 239-9067

To view attachment 
Open the attached PDF file. You must have Acrobat® Reader® installed
to view the attachment.

 

CONFIDENTIALITY NOTICE: 
This message and any attachments are solely for the use of the individual or entity to which this message is
addressed and contains information that is confidential. If the reader of this message is not the intended
recipient, you are hereby notified that any review, re-transmission, disclosure, copying, distribution or the
taking of any action in reliance on the contents of this communication by persons or entities other than the
intended recipient is strictly prohibited. If you have received this message in error, please contact the sender
and delete the material from any computer.
<Inv_11470_from_TriCity_Railroad_Company_LLC_18836.pdf>
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MARK B. TUVIM
MTUVIM@GRSM.COM
DIRECT DIAL: (206) 695-5144 
DIRECT FAX: (877) 304-9894 

ATTORNEYS AT LAW
701 FIFTH AVENUE, SUITE 2100

SEATTLE, WA 98104 
WWW.GRSM.COM

July 28, 2020 

VIA U.S. MAIL AND EMAIL

Lisa Anderson 
Executive Vice President 
Corporate Secretary 
Tri-City Railroad Company, LLC 
PO Box 6000 
Kennewick, WA 99336 

Re: Invoice #11469 

Dear Ms. Anderson: 

Ed Gottschalk has forwarded to my attention the above-referenced invoice which 
purports to seek payment from Preferred Freezer of Richland for “Track Maintenance charges 
assessed on cars that entered the TCRY in Kennewick, WA for the period of January 16, 2020 – 
June 30, 2020” pursuant to “Miscellaneous Charges Tariff Supplement 1 Effective September 
18, 2018 and Approved by Port of Benton January 16, 2020.”   

I have reviewed the Tariff Supplement at issue and do not see any provision which would 
reasonably put a shipper such as Preferred Freezer on notice that it would be subject to this tariff.  
I have also spoken with counsel for the Port of Benton who agrees with my interpretation and 
informed me that the Port did not intend any entity other than a servicing railroad would possibly 
to subject to the tariff at issue.  Accordingly, Preferred Freezer will not be paying this invoice. 

Even though this matter is distinct from the on-going litigation between my client and 
TCRY, I am copying Nick Kovarik so that he is aware of this communication directly with you. 

Best regards, 

GORDON REES SCULLY MANSUKHANI, LLP 

s/ Mark B. Tuvim 

Mark B. Tuvim 
MBT:lv 
cc: Nick Kovarik 
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From: Rydel Peterson Rydel@tcry.com
Subject: Fwd: Port invoice

Date: October 7, 2020 at 2:49 PM
To: Lisa Anderson lisaanderson@tcry.com

Sent from my iPhone

Begin forwarded message:

From: Rydel Peterson <rydel@tcry.com>
Date: March 17, 2020 at 4:27:53 PM MDT
To: David Billetdeaux <david@portofbenton.com>
Subject: Re: Port invoice

David,

The tariff applies to all cars that enter the track, not just to those who operate the cars
on the tracks.  

When the Port approved the tariff the Port determined that the tariff was reasonable and
in compliance with the Indenture.  

The plain language of the tariff applies to all cars that enter the TCRY railroad
and provides that the responsible party must pay TCRY in accordance with the payment
terms identified on the TCRY invoice.

The Port informed TCRY that it would be in breach of the lease if it were to seek to
impose the tariff on the BNSF or UP without the Port's prior written consent.

As a result, through outside legal counsel and through a plain reading of the tariff,
TCRY has determined that the Port is the responsible party, for it has the authority to
grant TCRY permission to impose the tariff on the BN and the UP but has refused to do
so.  

If the Port feels that TCRY has not specifically requested permission to impose the tariff
on the BN and the UP, please take this writing as that request.  

If the Port feels that it is not the responsible party, please tell us who the Port believes is
the responsible party to pay the tariff.

 

Thank you,

 Rydel 

 



On Tue, Mar 17, 2020 at 1:02 PM David Billetdeaux <david@portofbenton.com> wrote:

Rydel,

 

I’m writing to let you know that I acknowledge receipt of your email and the attached invoice. However, the Port must seek to
understand upon what legal basis TCRY believes it is imposing a tariff on the Port of Benton, when the Port does not operate rail
cars over the tracks that we own?

 

Best regards,

 

 

David J. Billetdeaux | Port of Benton, Attorney

3250 Port of Benton Blvd. | Richland, WA 99354

509. 375. 3060 | Office

509. 375. 5287 | Fax

509. 578. 6189 | Mobile

Email: david@portofbenton.com

 

This email may contain privileged or confidential information disclosed only to the addressee. If you
have received this email in error, do not copy or distribute it to other persons not authorized to
receive it. Please call the sender at 509.375.3060 to make arrangements for the document to be
retrieved or destroyed. Any use, copying, retention or disclosure by any person other than the
intended recipient or the intended recipient’s designees is strictly prohibited. Warning: Although the
Port of Benton has taken reasonable precautions to ensure no viruses are present in this email, the
Port shall not accept responsibility for any loss or damage arising from the use of this email or
attachments.

 

Disclaimer: Public documents and records are available to the public as provided under the
Washington State Public Records Act (RCW 42.56). This e-mail may be considered subject to the
Public Records Act and may be disclosed to a third-party requestor.

 

 

 

 

From: Rydel Peterson <rydel@tcry.com> 
Sent: Tuesday, March 17, 2020 10:17 AM
To: David Billetdeaux <david@portofbenton.com>
Subject: Port invoice

 

David,

I understand that the Port’s outside counsel and TCRY's outside counsel have
been attempting to resolve the issues between the parties which have included



been attempting to resolve the issues between the parties which have included
options of resolving the matters on a global basis or paying the maintenance
tariff in arrears on a monthly basis.  However, so far, these two options have not
gained much traction.   While TCRY is not waiving its right to collect on the
accrued tariff charges and will address that issue in the future, TCRY is going to
invoice the Port twice per month for the current maintenance charges at $95 per
car.  

To that end, please find attached the first invoice per the terms of the recently
approved TCRY Miscellaneous Charges Supplement 1 tariff.  The invoice is for
the first 15 days of activity over the TCRY line for the month of March.  It is vital
to TCRY and the health and safety of the track that the Port agree to make the
tariff payments in a timely fashion.  This will allow TCRY to continue to keep the
track open in a safe and serviceable condition.

Please let me know if you have any questions.

Thank you,

Rydel
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PORT OF BENTON RAIL PLAN 

Prepared for: 

BENTON 

The Port of Benton 

December, 2012 

Prepared by: 

Tangent Services, Inc. 
4160 SE International Way, Suite 206 

Portland, OR 97222 

,_. 



PORT OF BE ON RAIL PLAN 

2.6.1. Local TCRY Operations 

The TCRY operates out of the Richland Yard where the crews are based, locomotives are serviced, and 

railcars are maintained. TCRY has five running locomotives; three of these are GP4-2 units and two are 

Port-owned SW 1500 units. There are four additional locomotives that are used for parts. TCRY also has 

one regulator and one tamper, both Port-owned, for track maintenance. 

TCRY typically runs a two-man crew from 6:00 am to 2:30 pm, Monday through Friday. They will, 

however, run two crews if needed and have flexible operating hours depending on the customers' 

requirements. TCRY has a total of six operating employees capable of performing all jobs. Total 
employment for TCRY in Richland is 12 people. 

The limits for TCRY switching are the Kennewick Yard to the south and the end of the Port line at Horn 

Rapids Road to the North. 

2 7. Rail Agreements 

Port-TCRY: The Port has a lease agreement with TCRY (dated 2002). The agreement leases to TCRY 

property consisting of track, right-of-way, bridges, trestles, crossings, maintenance equipment, and the 
1171 Building. The lease transfers the cost and responsibility of operating and maintaining the railroad 

to TCRY. 

Port-BNSF/UP: The Port also has joint agreements with the BNSF and UP (dated 1947, 1961, and 1979) 

which grant operating rights on the Port's tracks. 

City-BNSF/UP: The City has separate agreements with the BNSF and UP (both dated 2011) granting the 

railroads non-exclusive permission to operate on the City's track. 

TCRY-UP: The TCRY has interchange and marketing agreements with the UP. The terms of these 

agreements are confidential. The TCRY does not have similar agreements with the BNSF. From 2000 to 

2009 the BNSF contracted with TCRY to serve the Port line, interchanging at Richland Junction. Since 

2009, the BNSF has been operating directly on the Port track. 

TCRY-UP-BNSF: Operations on the Port's rail line are controlled by a Comprehensive Operational Plan 

(COP). The TCRY, BNSF, and UP have agreed the COP consists of the following TCRY-issued documents: 

General Orders, System Special Instruction No. 8, and Timetable 1st Subdivision No. 8. 

2.8. Local Rail Users 

The Port rail line is a critical asset for the community and local shippers, providing important 

infrastructure to support economic development. 

The following rail users are located on the Port of Benton line: 

• ConAgra Foods Lamb Weston and Henningsen Cold Storage are located on Saint Street 

adjacent to the Richland Airport. The Port owns the railroad spur off the mainline and the two 

tenants own the tracks on their properties. Inbound oil for food processing is handled for 

ConAgra and outbound refrigerated jumbo boxcars are handled for both shippers. 

Tangent Services, Inc. 



PORT OF BE ON RAIL PLAN 

• Located in the Richland Yard, West Coast Warehouse brings in salt by rail and trucks it to the 
ConAgra facility for use in food processing. 

• Also located in the Richland Yard, BioGro trucks in fertilizer from Mabton and rails it out to 
customers. 

I 4 

Figure S: Rall Users 
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The Port's rail line connects to a City-owned line that serves the City's Horn Rapids Industrial Park. Rail 
users located on the City line include: 

• 10 N. Washington Ave LLC (lONWA) is a TCRY affiliate. It is located on a 33-acre site with a spur 
and loop track approximately 3,800 feet in length. lONWA owns approximately 19 acres of the 
site. The remaining 14 acres is owned by Central Washington Corn Processors, a feed grain 

company. The site is an approved UP shuttle train destination. 

• Perma-Fix Environmental Services, which provides nuclear and industrial waste management 
services, has a facility on Battelle Boulevard. It completed a rail connection to the City line in 
2011 which passes through the lONWA property. 3 

3 Perma-Fix Environmental Services press release, April 21, 2011. Retrieved on September 29, 2012, from http://www.perma­
fix.com/news.aspx?newsframe=http://ir.stockpr.com/perma-fix/company-news/detail/3793/perma-fix-announces-completion-of-rail­
line-connecting-doe-hanford-site-and-perma-fix-northwest-richland-facility 

Tangent Services, Inc. 



PORT OF BEN ON RAIL PLAN 

• ConAgra Food Lamb Weston is developing an automated frozen product warehouse on 80 acres 
of land recently acquired from the City. 

• The Port of Benton owns a 7,200 square foot refrigerated intermodal transload facility. 

• Del Hur Industries has a 15-acre site with l, 100 feet of track available for transloading bulk 
materials. It also has a 100-ton truck scale at the same site. 4 

2.8.1. Traffic Volume 

TCRY handles between 1,500 and 2,000 rail cars (roundtrip) each year. 5 

2.9. Future Development 

The Port owns 10 development sites in Richland and Prosser. Of these, two are served by the Port's rail 
line: the 760-acre Manufacturing Mall and the 650-acre Richland Airport. The potential for more rail­

related industrial development at the Richland Airport appears to be limited. The Manufacturing Mall, 
however, appears to have large contiguous pieces of vacant land that could be developed for rail-served 

industry. 

The City's Horn Rapids Industrial Park has more than 1,500 acres designated for industrial use. Of this, 
approximately 800 acres appear to remain available for development of rail-served industry (about 

350 acres east and 450 acres west of Kingsgate Way). 

Figure 6: Industrial and Business Parks 
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4 DelHur Industries web site. Retrieved on October2, 2012, from http://www.delhur.com/richland.html 

5 TCRY staff interview, October 17, 2012. 
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about ϮϬ’ ϲ” at four feet from center.6 The interchange standard for double-stack container 
cars (Plate H) shows a vertical height of ϮϬ’ ϯ” over rail. A survey of the bridge to assure there 
is enough vertical clearance for stacking two high-cube double-stack containers in platform 
wells on railcars is recommended. 

x The BeƌƌǇ͛Ɛ OǀeƌƉaƐƐ BƌŝdŐe, a WSDOT-constructed concrete span, spans I-182/Highway 12. 

Figure 3: Rail Bridge Photos 

 
Irrigation Canal Bridge  

Columbia Park Trail Bridge 

 
Yakima River Bridge 

 
Berry’s Overpass Bridge 

2.6. Local Rail Users 
The Port’s rail line is a critical asset for the community and local shippers, providing important 
transportation infrastructure to support economic development.  

The following rail users are located on the Port of Benton line: 

                                                        
6 Source: Port of Benton, December 2016. 
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x Lamb Weston and Henningsen Cold Storage are located on Saint Street adjacent to the 
Richland Airport. The Port owns the railroad spur off the mainline and the two tenants own 
the tracks serving their properties. Inbound oil for food processing is handled for Lamb 
Weston and outbound refrigerated jumbo boxcars are handled for both shippers.   

x Located in the Richland Rail Yard, West Coast Warehouse brings in salt by rail and trucks it to 
the Lamb Weston facility for use in food processing. 

Rail users located off the City’s Horn Rapids Spur include: 

x 10 N. Washington Ave LLC (10NWA) is a TCRY affiliate. It is located on a 33-acre site with a 
spur and loop track approximately 3,800 feet in length. 10NWA owns approximately 19 acres 
of the site. The remaining 14 acres are owned by CWCP.  

x Perma-Fix Environmental Services, which provides nuclear and industrial waste management 
services, has a facility on Battelle Boulevard. It completed a rail connection to the City spur in 
2011 which passes through the 10NWA property.7 

x In 2015, Preferred Freezer Services opened a 455,000-square foot automated frozen product 
warehouse on 80 acres of land acquired from the City. The facility handles 10 to 12 railcars a 
day. 

x In 2016, CWCP completed construction of a grain transload facility with an 8,500-foot loop 
track, rail receiving facilities, and both vertical and flat storage. 

x The Port of Benton owns a 9,060-square foot refrigerated intermodal transload facility. 
x DelHur Industries has a 15-acre site with 1,100 feet of track available for transloading bulk 

materials. It also has a 100-ton truck scale at the same site.8    

Rail Traffic Volume 

CWCP reports that it is currently handling about 4,000 railcars annually, and believes the local feed 
market will support a volume up to about 5,000 railcars.9 Preferred Freezer Services reports that it is 
currently loads 70 to 84 outbound railcars each week (equivalent to 3,640 to 4,368 railcars 
annually).10 Activity by other rail users along the line, e.g., Henningsen Cold Storage, is believed to be 
minimal. For the purposes of this study, the annual volume of the other users is assumed to be 
750 railcars (between 500 and 1,000). 

In total, the current one-way railcar volume on the Port/City rail line is approximately 8,750 railcars 
each year. 

                                                        
7  Perma-Fix Environmental Services press release, April 21, 2011.  Retrieved on September 29, 2012, from http://www.perma-
fix.com/news.aspx?newsframe=http://ir.stockpr.com/perma-fix/company-news/detail/3793/perma-fix-announces-completion-of-rail-
line-connecting-doe-hanford-site-and-perma-fix-northwest-richland-facility  
8 DelHur Industries web site.  Retrieved on October2, 2012, from http://www.delhur.com/richland.html.   
9 Interview with Dennis Kyllo, CWCP, November 8, 2016 
10 PFS volumes courtesy of BST Associates, who surveyed PFS for their market study for the Port2016. 



APPENDIX 36 
 



CV-09-5062-EFS

1 GREGORY C. HESLER, WSBA NO. 34217 
2 PAINE HAMBLEN LLP 

717 West Sprague Avenue, Suite 1200 
3 Spokane, Washington 99201-3505 
4 Telephone: (509) 455-6000 

Facsimile: (509) 838-0007 
5 william. schroeder@painehamblen.com 
6 greg.hesler@painehamblen.com 

7 Attorney for Plaintiff BNSF Railway Company 

8 

The Honorable ------

9 

10 

11 

12 

13 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON AT SPOKANE 

BNSF Railway Company 

Plaintiff, 

14 vs. 

15 Tri-City & Olympia Railroad Company, 
16 L.L.C. 

) 
) No. 
) 
) VERIFIED COMPLAINT 
) 
) 
) 
) 
) 

17 

18 

19 

Defendant. ) ----------

BNSF Railway Company complains against Tri-City & Olympia Railroad 

20 Company as follows. 

21 INTRODUCTION 

22 1. BNSF Railway Company brings this action for declaratory and 
23 

24 
injunctive relief to require Tri-City & Olympia Railroad Company ("TCRY") to 

25 refrain from blocking access to railroad trackage in the Richland, Washington area 

26 over which BNSF is contractually entitled and statutorily obligated to operate. 
27 

28 
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SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-6000 



1 BNSF further brings this action for damages to redress TCRY's unlawful denial of 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

access to the Richland area trackage. 

JURISDICTION AND VENUE 

2. Jurisdiction is founded on diversity of citizenship pursuant to 28 

U.S.C. § 1332: the matter in controversy is between citizens of different states and 

exceeds the sum or value of $75,000, exclusive of interest and costs. 

3. Federal question jurisdiction pursuant to 28 U.S.C. § 1331 is also 

invoked because BNSF seeks to enforce federal statutory rights and obligations. 

4. Federal jurisdiction is also proper pursuant to 28 U.S.C. § 1336 

because this action seeks to enforce an order of the Interstate Commerce 

Commission, the predecessor to the Surface Transportation Board. 

5. Venue is proper under 28 U.S.C. § 1391 since the events giving rise to 

19 this claim occurred in this judicial district. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PARTIES 

6. BNSF is a Delaware Corporation with Texas as its principal place of 

business. 

7. TCRY is a Washington limited liability company with a Washington 

principal place of business. TCRY exclusively operates in Washington. 

VERIFIED COMPLAINT - 2 PAINE HAMBLEN LLP 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

BACKGROUND 

HISTORY OF BNSF'S CONTRACTUAL RIGHT TO OPERATE OVER THE 
TRACKAGE 

8. By a November 6, 1947 agreement among the Northern Pacific 

Railroad (BNSF's predecessor), Oregon-Washington Railroad, Union Pacific 

Railroad ("UP") ( collectively the "Railroads") and the Atomic Energy 

Commission, the federal government granted BNSF and UP joint rights to operate 

over a line of railway and to use the interchange facilities and wye trackage 

associated with that line of railroad. The railroad was to be built beginning at a 

12 point of connection with UP' s mainline from Kennewick extending beyond 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Richland to what is now a point near Hom Rapids Road. The Railroad's operating 

rights were originally terminable upon 6 months notice from the government. 

9. By a separate November 6, 1947 agreement, UP granted trackage 

rights to BNSF' s predecessor over UP' s line from Kennewick to the point along 

UP' s mainline track that would connect with the trackage to be built pursuant to 

the 1947 Agreement with the federal government. 

10. On September 28, 1947 the Interstate Commerce Commission 

(predecessor to the Surface Transportation Board) approved operating authority for 

both railroads over the new track built pursuant to the 1947 Agreement in ICC 

Finance Docket No. 15925. Pursuant to that ICC order and by a December 7, 1948 

VERIFIED COMPLAINT - 3 PAINE HAMBLEN LLP 
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1 

2 

3 

amendment, the parties modified the original 194 7 Agreement to restrict the 

federal government's ability to terminate BNSF or UP's operating rights absent a 

4 material default and failure to cure within 6 months. 

5 

6 

7 

8 

9 

10 

11 

11. By a contract dated June 2, 1952, effective July 1, 1952 (as later 

supplemented October 3, 1952), the federal government allowed BNSF to serve the 

Duane Avenue Team Track and Cook's Siding at Richland, Washington. 

12. In a January 24, 1961 agreement, effective March 1, 1961, the Atomic 

Energy Commission and the Railroads acknowledged that the 194 7 Agreement 
12 

13 concerning operating rights over the government railroad line in the vicinity of 

14 Richland, Washington remained in full effect. 

15 

16 

17 

18 

19 

20 

21 

22 

13. The 1961 Agreement leased to the Railroads various sidings and spur 

tracks in Richland (including trackage identified as the Richland Fuel Spur 1100 

Area Coal Track), trackage extending off of the 700 area switch to the coal track 

switch, the Duane Avenue Team Track, the Richland Asphalt Track, a short spur 

extending off the government's trackage near Saints Road, and any new industrial 

23 tracks that had been or would be built at the Railroads' expense. 

24 

25 
14. The 1961 Agreement superseded and terminated the 1952 siding/spur 

26 Agreement. The terms of the 1961 Agreement could be terminated by any party on 

27 

28 
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1 six-months written notice. At the same time, however, the 1947 Agreement 

2 

3 

4 

5 

remained in force. 

15. By Amendment dated June 17, 1979, the government and the 

6 
Railroads amended the 1961 Agreement in order to accommodate the 

7 government's ability to report the spur and siding properties that were leased 

8 
pursuant to the 1961 Agreement as surplus properties. Accordingly, the 

9 

10 
amendment deleted the references to the lease of certain properties. 

11 

12 
16. Simultaneously, the government issued a Permit that allowed the 

13 Railroads to use the spur tracks and siding referred to as Wellsian Way Railroad 

14 

15 

Spur and the Richland Asphalt Spur. The June 17, 1979 Permit could be 

terminated by any party on 30 days written notice. 
16 

17 

18 

19 

17. In 1998 the government transferred to the Port of Benton the railroad 

line extending from Kennewick, Washington to the 1100 area in Richland, subject 

20 the 1947 and 1961 Agreements with the Railroads and also subject to the 

21 
Government's rights of reversion. Hence the Port obtained the government's 

22 

23 

24 

25 

26 

27 

28 

rights to the rail line, while BNSF and UP maintained the operating rights granted 

in the 194 7 and 1961 Agreements over the Richland, Washington area track 

("Richland Trackage"). 
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1 

2 

3 

18. In 1998 the Port contracted with Livingston Rebuild Center ("LRC") 

to maintain the Richland Trackage and to provide contingent rail operations. The 

4 contract with LRC does not and cannot alter or abridge BNSF or UP' s rights under 

5 

6 

7 

8 

9 

10 

the various prior agreement with the government. Additionally, LRC agreed not to 

enter into any agreements or arrangements or make any representations on behalf 

of the Port. 

19. LRC was soon thereafter absorbed by Talgo, Inc., and the agreement 

11 between the Port and LRC was assigned to TCRY. 

12 

13 

14 

15 

16 

17 

18 

19 

TCRY OPERATIONS NEAR RICfilAND 

20. In 2002, TCRY entered into a new maintenance and operation 

contract ("Lease") with the Port. Pursuant to that agreement TCR Y conducts rail 

operations on behalf of the Port and maintains the Richland Trackage for the Port. 

21. The Lease does not grant TCRY exclusive trackage or operating rights 

20 over the Richland Trackage. Rather, § 7.4 of the Lease provides that TCRY "shall 

21 

22 

23 

not take any actions which will amend, modify, terminate or invalidate any 

existing contracts which the Port has with any other railroad carrier, without the 

24 Port's written consent." 

25 

26 22. On May 8, 2000, BNSF and Tri-City entered into an Interchange 

27 Agreement to allow for the interchange of traffic between TCRY and BNSF at the 

28 
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1 Richland Junction. Pursuant to that contract TCRY moves traffic over the 

2 

3 
Richland Trackage on BNSF' s behalf and interchanges cars with BNSF at the 

4 Richland Junction. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

23. Before entering into the interchange arrangement with TCRY, BNSF 

exercised the right to operate over the Richland Trackage granted by the 194 7 and 

1961 Agreements. In 2000, however, BNSF determined that hiring TCRY to 

service BNSF customers along the Richland Trackage and to interchange those 

cars with BNSF at Richland Junction would facilitate operations. 

24. BNSF, however, never waived or surrendered the right to operate over 

14 the Richland Trackage. The Interchange Agreement therefore recognizes that, 

15 

16 

17 

"This designation [of the interchange tracks] does not limit BNSF's usage of 

trackage as provided under separate agreements dated November 6, 1947, and 

l8 January 24, 1961, as supplemented and modified." 
19 

20 

21 

22 

23 

25. From 2000 to July 19, 2009, TCRY moved BNSF customer cars over 

the Richland Trackage to the Richland Junction for interchange with BNSF. To 

compensate TCRY for these services BNSF paid a per car switch charge pursuant 

24 to TCRY's switching tariff. 

25 

26 

27 

28 

26. TCRY switching charges and fees were absorbed into BNSF's line 

haul rates; customers contract with and pay BNSF for transportation services 
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1 

2 

3 

charged for cars interchanged between BNSF and TCRY at Richland Junction. 

Until this month, TCRY never appeared in the rate or route of any BNSF customer 

4 car originating or terminating along the Richland Trackage. Instead, TCR Y moved 

5 and interchanged cars on behalf of BNSF. 

6 

7 

8 

9 

BNSF' S RICHLAND BUSINESS 

27. BNSF customers located along the Richland Trackage ship and 

receive raw materials, fuel, manufactured products and agricultural goods, among 
10 

11 other things. Regular and re.liable rail service is essential to BNSF' s customers on 

12 the Richland Trackage: many of the goods shipped via rail are perishable; 

13 
production plants rely upon delivery of raw materials to operate and outgoing 

14 

15 

16 

17 

18 

19 

20 

21 

shipments of finished goods to clear inventory space; and livestock operations 

require a regular supply of animal feed. 

28. BNSF transports over 3,000 cars per year to or from customers along 

the Richland Trackage, accounting for tens of millions of dollars in revenue. 

BNSF's relationship with customers on the Richland Trackage is based upon the 

22 efficient, timely and dependable movement of traffic originating and terminating 

23 

24 
with those shippers. BNSF's inability to provide such service would irreparably 

25 damage customer confidence in and reliance upon BNSF. 

26 

27 

28 
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1 

2 

3 

29. Federal law requires BNSF to provide transportation services on its 

network upon reasonable shipper request. 49 U.S.C. § 11101. Hence BNSF's 

4 customer relationships are not only business driven, the obligation to provide 

5 

6 

7 

8 

9 

transportation services is statutorily mandated. 

30. UP also serves customers along the Richland Trackage through a 

similar interchange arrangement with TCRY. UP competes with BNSF throughout 

10 
the region and across the country. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RICHLAND REQUESTS THAT THE INTERCHANGE POINT BE MOVED 

31. Recently, the City of Richland asked B NSF to consider relocating the 

BNSF-TCRY interchange from Richland to Kennewick. The city had received 

numerous complaints from the neighborhood about the noise from switching 

operations that disturbed residents. 

32. While evaluating the city's request, BNSF examined the cost 

structure, service capabilities and operating plans for the Richland area. This study 

provided compelling economic and operational support for BNSF to initiate 

service on the Richland Trackage, thereby serving customers directly and 

eliminating the need for an interchange with TCR Y. 
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1 

2 

3 
33. 

TCRY BEGINS TO BILL BNSF CUSTOMERS DIRECTLY 

In the summer of 2009, BNSF modified the billing arrangement to 

4 
employ monthly payment and "net settling" accounting - BNSF' s standard 

5 pc;iyment terms with other short line railroads - rather than the semi-monthly cycle 

6 previously employed between the parties. Under the new monthly payment terms, 
7 

8 
BNSF continued to pay all switching fees owed to TCRY. 

9 

10 

11 

12 

13 

34. TCRY objected to the changes in financial procedures. 

35. On July 6, 2009, in response to BNSF's refusal to revert to semi­

monthly remissions, TCRY announced that, effective immediately, BNSF 

14 customers would be directly billed for all switching and rail service fees provided 

15 
byTCRY. 

16 

17 

18 

19 

36. In mid-July, TCRY informed BNSF customers that, effective July 1, 

2009 (weeks prior to the circulation of the letter), TCRY would bill customers 

20 directly for rail service and would require payment in advance unless the customer 

21 

22 

23 

24 

25 

had established approved credit. 

37. The rates BNSF charges customers on the Richland Trackage already 

include the amounts paid to TCR Y for the movement of cars to the interchange 

26 track. BNSF is unable to alter these rates without complying with regulatory and 

27 statutory requirements and providing at least 20 days notice to customers ( 49 

28 
VERIFIED COMPLAINT - 10 PAINE HAMBLEN LLP 

717 WEST SPRAGUE A VENUE, SUITE 1200 

SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-6000 



1 U.S.C. § 11101), all of which takes a significant amount of time. Because BNSF 

2 
has not yet been able to change the rates charged to customers and because TCRY 

3 
4 backdated the effective date of customer direct billing, the invoices TCRY sent to 

5 BNSF customers constituted double-billing for the transportation and interchange 

6 

7 

8 

9 

services provided by TCR Y. 

38. On July 15, 2009, a representative from ConAgra Foods emailed to 

10 
BNSF and TCRY complaining about the unannounced change in the billing and 

tl the rate structure: "THIS IS TOTALLY UNACCEPTABLE ON THE PART OF 

12 
BOTH TCRY AND ESPECIALLY BNSF. TCRY DID NOT NOTIFY 

13 

14 SHIPPERS PRIOR TO THIS ACTION. BNSF DID NOT NOTIFY SHIPPERS. 

15 This is contrary to BNSF claims about rate applicability of its BNSFQ 122622 

16 
which is to be effective through 2/28/10. I need prompt responses as to the 

17 

18 applicability. As the largest shipper on TCRY this action WITHOUT 

19 COMMUNICATION is beyond belief." (emphasis in original). 

20 

21 39. TCRY has denied service and refused delivery to BNSF customers 

22 along the Richland Trackage who have not yielded to TCRY's retroactively 
23 

imposed payment terms. 
24 

25 
40. TCRY's attempts to direct bill BNSF customers has created serious 

26 

27 conflict between BNSF and its customers, to the irreparable detriment of BNSF 

28 
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1 

2 

3 

customer goodwill. Being charged twice for the same service and being denied 

service for refusing to agree to onerous and unreasonable payment terms will 

4 inevitably cause customers to cease doing business with BNSF. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

BNSF RESUMES DIRECT SERVICE TO RICHLAND 

41. TCRY's interference with BNSF's customer relationships prompted 

BNSF to accelerate the evaluation of the interchange relationship with TCRY. 

42. On July 15, 2009, BNSF wrote TCRY announcing that, pursuant to 

rights originally granted in the 1947 Agreement, BNSF would begin direct service 

to rail customers along the Richland Trackage on July 20, 2009. BNSF offered to 

14 meet with TCRY to coordinate dispatching and operating protocol and to discuss 

15 

16 

17 

18 

BNSF' s participation in shared track maintenance. 

43. On July 16, 2009, BNSF informed customers that BNSF would 

resume direct service over the Richland Trackage on July 20, 2009, eliminating the 
19 

20 need to interchange with TCRY. 

21 

22 44. On July 16, 2009, Mark Schmidt of BNSF spoke with Randolph 

23 Peterson, TCRY's owner, regarding BNSF's resumption of direct service on the 

24 
Richland Trackage. Peterson threatened to prevent any BNSF operations over the 

25 

26 line and dissembled that "track maintenance" would be performed on the line 

27 

28 
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1 beginning July 20, 2009, precluding BNSF from entering the track to serve 

2 

3 

4 

5 

6 

customers. 

45. On July 16, 2009, Jan Ruby of BNSF called Peterson to discuss 

scheduling and dispatching on the Richland Trackage. Peterson reiterated that 
I 

7 TCRY would block BNSF's access by placing a "track maintenance" red flag at 

8 
the entrance to the Richland Trackage. 

9 

10 

11 

46. Apparently, TCRY does not intend to prevent its own trains from 

operating or stop cars from being interchanged with UP. 
12 

13 

14 

15 

TCRY ILLEGALLY BLOCKS ACCESS TO THE RICHLAND TRACKAGE 

47. On July 20, 2009, a BNSF locomotive attempted to enter the Richland 

16 Trackage to provide service to BNSF customers. 

17 

18 48. TCRY prevented BNSF from gaining access to the Richland 

19 Trackage. 

20 

21 49. TCR Y trains and locomotives continue to operate on the Richland 

22 Trackage. 
23 

24 

25 

26 

27 

28 
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8 

9 

10 

11 

CLAIMS FOR RELIEF 

COUNT I: REQUEST FOR DECLARATORY JUDGMENT 

50. BNSF seeks a determination that the railroad has operating rights over 

the Richland Trackage pursuant to the 1947 and 1961 Agreements, as 

supplemented and modified. 

51. TCRY has denied BNSF access to the Richland Trackage, and, 

without a contractual or statutory basis, claims exclusive rights to operate over that 

line of track, which TCRY does not own but rather leases subject to prior 

12 government agreements that afford BNSF operating rights. 

13 

14 

15 

16 

17 

52. Pursuant to the 1948 ICC decision, BNSF' s right to operate over the 

Richland Trackage under the 1947 Agreement is terminable only upon material 

breach and failure to cure within six months. The Port, the successor track owner, 

18 has neither notified BNSF of any material breach nor purported to have terminated 

19 BNSF's operating rights. TCRY's lease with the Port prohibits TCRY from taking 

20 

21 

22 

23 

24 

any actions that would amend, modify, terminate or invalidate the Port's contracts 

with other railroads. 

53. TCRY has physically blocked BNSF's access to the Richland 

25 Trackage over which BNSF has a continuing contract right to operate. This 

26 blockage has disrupted the operations of both BNSF and its customers. 
27 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

54. A genume controversy has therefore ansen between the parties 

concerning their respective rights to operate over the Richland Trackage. 

55. A declaratory judgment is both necessary and proper in order to 

determine the operating rights that exist among the parties regarding the Richland 

Trackage. 

56. The wrongful self help denial of BNSF's right to operate over the 

10 Richland Trackage is causing irreparable harm and effecting an illegal adverse rail 

11 

12 

13 

14 

15 

service abandonment. 

COUNT II: TORTIOUS INTERFERENCE WITH CONTRACT 

57. BNSF has contractual relationships with Richland Trackage 

16 customers to which BNSF delivers cars and for which BNSF transports. 

17 

18 58. TCRY knows about the contractual relationships between BNSF and 

19 its customers. In fact TCRY provided rail and switching services to these 

20 
customers on behalf of BNSF and in BNSF's account until July 19, 2009. 

21 

22 

23 
59. Pursuant to the 1947 and 1961 Agreements, BNSF is entitled to 

operate over the Richland Trackage. Pursuant to the 1948 ICC Order BNSF is 
24 

25 authorized and obligated to provide rail service on the Richland Trackage. The 

26 Port has not notified BNSF of any contractual breach and the STB has not 
27 

28 
condoned any service abandonment. 
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2 

3 

60. By physically blocking access, TCRY has caused BNSF to be unable 

to perform on Richland Trackage customer transportation contracts. 

4 61. TCRY has no basis in the law or in the terms of any contract to 
5 

6 
prevent BNSF from exercising the contractual right and statutory duty to operate 

7 over the Richland Trackage. 

8 

9 62. BNSF has suffered and continues to suffer significant and irreparable 

10 damages, including: compensating customers whose shipments have been delayed; 

11 
providing alternative shipping options to and from Richland area; having current 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

business diverted; and losing customer goodwill and confidence. 

COUNT III: TORTIOUS INTERFERENCE WITH BUSINESS EXPECTANCY 

63. BNSF has a business expectancy of entering into contracts and 

arrangements to provide transportation services to current and prospective 

customers along the Richland Trackage. 

64. TCRY knows that BNSF advertises the Richland Trackage to be part 

of the route system served by BNSF. TCRY provided rail and switching services 

to these customers on behalf of BNSF and in BNSF's account until July 19, 2009. 

65. Pursuant to the 1947 and 1961 Agreements, BNSF is entitled to 

operate over the Richland Trackage. Pursuant to the 1948 ICC Order, BNSF is 

authorized and obligated to provide service on the Richland Trackage. 

VERIFIED COMPLAINT - 16 PAINE HAMBLEN LLP 
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2 

3 

66. By physically blocking access to the Richland Trackage, TCRY has 

hindered and disabled BNSF' s ability to serve customers and fulfill business 

4 expectations. 

5 

6 
67. TCRY has no basis in the law or in the terms of any contract or statute 

7 to prevent BNSF from exercising its contractual right and statutory obligation to 

8 

9 

10 

11 

operate over the Richland Trackage. 

68. TCRY's improper denial of access to the Richland Trackage has 

impeded BNSF' s ability to enter into new shipping contracts with Richland area 
12 

13 businesses. 

14 

15 69. This interference inflicts irreparable harm because BNSF can never 

16 know the exact business that was lost or the extent of customer goodwill harm. · 

17 

18 

19 

20 

COUNT IV: EFFECTUATED UNLAWFUL DISCONTINUANCE OF RAIL 
TRANSPORTATION 

70. Class I railroads like BNSF can discontinue operations over a portion 

21 of its railroad network only after receiving authorization from the Surface 

22 
Transportation Board ("STB"). 49 U.S.C. § 10903. 

23 

24 

25 
71. The STB has not authorized BNSF to discontinue operations over the 

26 
Richland Trackage. 

27 

28 
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2 

3 

72. By blocking access to the Richland Trackage, TCRY has effected an 

adverse abandonment of BNSF service to the rail line, causing BNSF to violate its 

4 statutory obligations and causing its shippers to suffer. 

5 

6 
73. The adverse abandonment effected by TCRY's blockade has caused 

7 irreparable harm to BNSF and BNSF' s customers. 

8 

9 

10 

11 

WHEREFORE, BNSF requests the following relief: 

A. A declaration (1) that BNSF has operating rights over the Richland 

Trackage pursuant to the 1947 and 1961 Agreements, as supplemented and 
12 

13 modified, and (2) that TCRY's blockade of access to the Richland Trackage 

14 contravenes federal law and BNSF's contractual rights; 

15 

16 

17 

18 

19 

B. A temporary restraining order, preliminary injunction and permanent 

injunction requiring TCRY to afford BNSF access to the Richland Trackage 

without interference and to coordinate train scheduling and dispatching with 

20 BNSF; 

21 

22 

23 

24 

25 

26 

27 

28 

C. Damages in an amount to be determined at trial; and 

D. Reasonable fees and costs as authorized by law. 
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22 

23 

24 

25 

26 

27 

28 

Dated this !fJf/p_ day of July, 2009. 
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11/l /~ ?!-:jj-
By:___,,c.,._I ____.j~~C-l'' -~~~~l<::J:::etdlld<CZ!f4--~-+-----­

Mark Schmidt 
Assistant Vice President of Shortline 

Development 
BNSF Railway Company 

PAINE HAMBLEN LLP 

By: __ 22--,.L----=_=--=c~. ----1--1?/i;_{ _ 
Gregory C. Hesler, ~217 

In association with 

Timothy R. Thornton, pro hac vice pending 
Matthew R. Brodin, pro hac vice pending 
Briggs and Morgan 
2200 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402 
Tel: (612) 977-8400 
pvolk@briggs.com 
mbrodin@briggs.com 

Attorneys for BNSF Railway Company 

PAINE IIAMBLEN LLP 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th day of July, 2009, I electronically filed the 
3 foregoing VERIFIED COl\tlPLAINT, with the Clerk of the Court using the 
4 CM/ECF System which will send notification of such filing to the following: 

5 Gregory C. Hesler greg.hesler@painehamblen.com 
marsha.ungricht@painehamblen.com 6 

7 and I hereby certify that I have mailed by United States Postal Service the 
8 document to the following non CM/ECF participants: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Matthew R. Brodin - pro hac vice pending 
Briggs and Morgan, P.A. 
2200 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402 

Timothy R. Thornton - pro hac vice pending 
Briggs and Morgan, P.A. 
2200 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402 

ls/Gregory C. Hesler 
Gregory C. Hesler, WSBA No. 34217 
Attorney for Plaintiff 
Paine Hamblen LLP 
717 West Sprague Avenue, Suite 1200 
Spokane, Washington 99201-3505 
Telephone: 509-455-6000 

23 J:\Spodocs\91111100243\plead\00722303.DOC 

Facsimile: 509-838-0007 
greg.hesler@painehamblen.com 

24 

25 

26 

27 
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NP IJ4\5 t 

Contrnot ?-:o. AI-u.S-l•Qon•2l 

ATO?,lIC F;UE!~Y COl,:t.:ISSIO?f 

COllnACT Fon RAILROAD Si.::.WICE 

'.ruIS C O!aID.C '.:.'. entered into this G, it.. <lny or ~ 1947, ------------
by and between tho U'NI!ED STA TBS or, /1li\EHICA (here~.:ooftar cslled the "Guvcrrn.tent"), 

aotin; by nnd through tho UHITI::l.l STATES ATOl.lIC J::llBhGY. COJ.!.MISSI01h oroatod by Public 

~ . 

Lo.w 5:35. 79th Congress. approved .l'.u._,""tlst ],< .t.946.(heroir..nrter cnllod the "Cor..mission"), .. 
1JORT}J .:-:1m PACIFIC i.!AIU,.AY COl;iP.1\l'lY, a \'iisoonsin corporation. (horolr.a.f~er ca.llod 

"Po.oH1o Campacy"), o.nd OREGOli-,tASUiliG'L'Ql: PJ, ILROAD & NAVIGJ1 TIOH CO!.!PANY • an Orogon 

oorpora.tion. and its Lcasoe, UNIOil PACIFIC Til>.IL.'WAD CO:li?J\!IY, n !Jto.h corporation. 

(hcrcinni'te:r collcotivoly oalled tho "Union Carn.ps.cy"). Sa;;.d rtlilroo.d canpnnios 

ax-e also hereinnftcr collectively roforrcc'. to n::: 11 Ro.:!.lronds". 

~ : 

/~T}' ' r 'Fff'IBAS for the purposes hercinnf'ter sto.tml. there hac bo,m prepn::-od t>. 

~
f Jb ,f'1P. rn.~rked ·~~ibi: "A" tlEd;t,d ~st 25, 1917, o.ttnchcd hereto l\.."ld ::nnde a po.rt 

. / iiJY'eo.f. on ,.,~:ich arc chmvr.. in vnrious colors ccrttl.in cxicti?1i,:; ::inc pr-oposed l:l:ncs 
/, .,.,. ··. ,/. ; ,;,f ~ j- of rnilvm.y in Benton County, Washington, oxtentlinr, in n g0nernl r.ort?r.<:c.;torl)• 
·, 

•'i.llli!cF..t,s. the Gover~\<.'Ilt hns construct~ on itc property n .line of' rai1=Y• 

i;,_ portion of ";';hich is r;hown in green on sait! exhil, i t. m:tond i nc f'ram Hanford, 

r:ar;hi:r.;;ton, southerly to e. point r.cn.r the r.ol"th bo.nk of the Ya.ld .:."IB. River; o.nd 

·;;l!J~!''.Et,s. t:-; n r:ovnrr.mon't d,asire s to hnvo J.\ diroct :-all connection to the 

south so ns to intorch::l.:iee business with t.ho Pt,cii'ic Compn.'ly rrnd ,,i ·th the ll!!icn 

Co:npnny nt nn int.erchn.nr:;e fc.cility to l:,t!l constl"'..tct«itl -:icnr the vicinity of' point E 

c,n m·.id cxhibi t • and in order to ncoanplieh t !, iG purpose it i::; p ropoGcd: 

(l) Thf.l.t tho Co..,:nission construct th& proposed lino of r!l!..lwn:r aho-vm in 

y olll)'\"{ on snie exhibit i:ct-vmon epr roxir..ntoly point ll on t110 north :-ir,ht of wny 

., 
'?. 

I 
t 
( , 
.i. 

f 
i 
t 

l 
I 
l . 
I 

lino of the- Union Coopn.ny ar:d point D. nrnl nlso con:1 ;;,"act .sr,:,i r'i .i.:r:to r c }:~.ne;o facilitioa. • 
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Tho Commiseion propoeoo to authorize itn prime oont.m.otor, tho Geneml Blootrio 

C~pany,. a New York oorpo!"a-tion (hor,~~tnrter called the "Electric Campany:")• to 

oonatruot and mai:rrte.in said line and fillilities Ulldor tho terms of contract 

rnnnbered W'."'3l~l09-eug~52, do.ted. v.ny _16,. 1946,. botween tho Oovt>rnmnnt n1ld oaid 

ElMtrio CCll!l.pan;y (heroina.:l"tor called "Primo Contract"); 

(2) That the, Pacific Company obtnin tho rieht to oponi.te with ita 

empl~·os 11.tld eguipnont over the existi~ tmck of the Union _Campany nhown 1n rod 

on said exhibit between point A. vih:loh is tho point of' connectlon ·with the line· of' 

railway or ~e Pa.oifio Carapany. o.nd point n. which in the point of o.onnection with 

tho Govorm:1ent trackagoJ 

(i) That the Pacif'ic C(r.lpe.ny and Union Company be gnmtod the right to 

operate -rnth their respective employes a.nd oquipmen{; over said trnck shown on said 

exhibit betm,en pointe B ~nd E and to a.nd in said interche.ngo i'ncilities; 

NOW• THBnKr'ORE. the pnrtioa do .mutually ngre,., M: follmrs: 

AHTICLE I .. 

'!'he Canmisslon shall prooure or provide all neoesaary rights or. wny and 

public authority _!'or tho construction. mair..te::::anoc nnd operntion of' n~id in-ter­

chrJigo tl\oil! ties o.nd so.id llno or railwny c.:nd npf>t•.rteno.ncos {inclucUnr; hridi;:;e 

ncroos the Ynlcimn River) between points B and E. 

ARTICLE II. 

Tho Ca:nroillsion ahnll forthwith loonte. lay dmm nm1 conot:n.~ot snid lir,e 

of' ruilwny (including sa,.d bridge) L-i ap:!)ro,,::iI!intely the loeation shown i~ yellow 

on sr..id «'!xhibit betwoan points ll a.ntl D. '.Mle Car.mrl.nsion slmll nlso i'orthr;ith con­

struct or provide 1m.io intorchanf:s tneilitico and a -v,-yo in the vicinity of point E. 

So.icl. line of" rnilway. 'bridcc• interclmni:;e f'e.cili tioa n.nd wye shnll oo conztructod 

in n :mn.nm,r suita.bl.l for the oporation:; or the Pacific C0;1pnny amJ tho Uniov. 

Company ·with their :roapcetivo equipment. 

ARTICU: III. 

Tho Cornmission shall pay i'OI' all cost of' right of viny for a.nd eonstrncti0n 

or snid line of rnilwny B-D. irnludint. Bald bi·idgo, n:r.c'I for the cost of" S!1.id iritor-

chD.ngo fncilitiea s.ml v,ye. 

-2-
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. ARTICLE IV. 

The Paoi.fio C<X",pacy and Union Compo.ny agree. upon t.bo OCllll?l~tian or ~.;ho 

line B-D and the 1ntorohaJl6El f'e.cilitioa and. vrye, eaoh to pay one-half' of' the sum 

of $100,000, whioh aum fairly reprooonts the cont to whioh tho Ila.ilroads would 

b~ subjected if they oonstruotod intorohane;o trackage.at point n. ,Unless other­

wise directed by the Commission, said sume shall be paid. to . tho Electric Co:npan;:r 

as prim.8 contro.otor of tho COill!liosion, or to suoh other oontrnotor ·tu1 .the COl:l!ld.ssion 

may designate, for aPPlie!ltion in reduction of cost of work under the· terms of said 

prime oon-:.ro.ct or other oontmet... The Cam..'nission shall own rinid interchange 

fao111ties and wye but the Paoifio Canpe.ny a.ml tho Union Campany shall b_c entitled 

durilJE tho torm 0£ thin e.grecment to use tho B&"lo and_ the oonneattng tmcka&e C-E 

for tho purposo of interchr..nging businl!ISS wi t.;h the Govorr,r.-.ont free or rental or 

any other cht>.rge. 

t.!tTICLE V. 

The Comminsl:m hereb-.r grnr.ts the lucii'ic CO\.ipnny and Union Company tho 

oqun.l joint right to opera to with their rospee tivo Ei:.'lploycs n.nd cquipm•!mt o"ler said 

lino of rnilvm.y sh01·iI1 on said e:x:hibi t bot\-:eun points B and E,. and to uso so.id incor·• 

CMI1£0 fucili ties and ;-;ye for the purpose oi' intorohnnging busiI!oss with the 

O::,vcrnment. l'he Com::d.saion ar,rcos tht\t tho l"a.cii'ic COl:lpany antl the> Union Campany 

shall enoh ht.l.vo oqunl rights e.nd privileges ~.n tho t::-ar..snotion of: their business 

and any ri~ht or privilogo at any time &rnntod by the Comzr~sGicn to one of said 

comprurl.ea in respect to its oporntions shall be ti. right or privile}-;e v.hich the 

othor campnny mayo.tits option cxarciso in respect to its operations. 

ARTICLE YI. 

The Union C~pnny ngrees, by oontrao t of: over, d~ ta horewi th, in f'onn and 

substnnoe nrutunlly i;s.tisfn.ctory to the Union Canpany and the Pa.oiffo Ca.-:po.ey to 

grant to the Ptl.oi.fic Campo.n;y tha cqunl jolnt use und possession il'!. cor.:llllon with the 

Union Co,-np:u~y of' :mid line oi' rnilv.ny shown in rctl on miid exhibit bewoen points 

A and ll. Such use b:f the Pacific Gc:-s1pany shnll bu reat1·ictod to mov«'r,cnts or its 

business ir1 ea.oh direction between Kcnnm-:ick 0.11<1 the oonncctior; with tho Govcrrn~Emt 

trackngc at point D. 
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AR'.1."IC?...E VII. 

The Pnoif1o Ca:ipnny and Union Canpau;y caoh for.1 tsel.f' agree.s to deli var 

a?1'1 receivo e.t said intorohange f'o.oili ties all buoinoss which either is obligo.:ted 

to transport 11s a oamr.ion carrier by rnilrond. 

The Union Com.p,ur; and Pacific Ca.npnirJ nay frczn .tine to time b-J mutanl 

agreoment ~~men them arrange for one of' them to oporc.te a joint train b.it-vreon 

points A u.nd E !.n w:hich vrill be :mO'V'od 'Cho b1.uiiness of' both ra.ilrGQ.ds. The rnil­

roe.d opore.M.ng such joint train shell bf! coneidored ns the ngent of tho other 

company in such operation. 

ARTICLE. VIII. 

The CC!llll:liss1on will havo the eene.ral control, l:lnoogomcnt o.nd administra­

tion of said rnihmy botwesn points n and }.;. snid intarchnnr;\:l i'nollities ni,d wye, 

and will nt nll times keop tho same in good condition n.nd repo.ir ar.c! suitable 

for the buainoos of tho l"a.eii'io Canpnny and Un.ion Company, provided ii' damne;e 

results to said Govcnmont tra.eka$o 0y ~onson of' the necligont ~ot or omission of 

the ftnilronds, or oither of. the:n, the cne at fa.ult will roi.I~burao the Com,:tission 

for such da..'"'1.8.go. The Railroo.ds shall not tl'.f reason or any dof'oct in the trackage 

or by runson or the failur~ or n~gleot to repair such doi'oot, nnkc neninst the 

Govornmont. its anployeo. &gonts, or contrnctors any claim or do.::s.ll.nd for loss., 

da.-nn1,;e or injury a.rising frcr..'! S1.~ch defect, 11<:?glect or f'a.ilurc, but should tho 

Commisoion fail to re!)f:'.ir n11y doi'ect m thin a roo.sonsble ti!no after belnc; no-tlf'ied 

so to do by the Ra.ilronds or either of them~ thrm ciuoh P.ailrO!l(lB or ci tl1cr of them 

L10.y mnko the necesso.r:1 ropnirs nt once, the cost o.r w!1ic;1 will bo pnid b~- the 

C om,-r,i cs ion. 

ARTICLE IX 

Subjoct ·to the approval or the Corounission, thEJ Paci..!'ic Co::i.pn11y anfl the 

Union Company shall ui;roo rran time to ti:ne upcn rui.os and rei;ula.tfons oov-erine.; 

the movement of P.nginesr cn!'s and trt\i:ris over the line 13-E,, o.nd on sciu interchnngo 

t's.clli tios nntl vrJO. All ru.loB • res .. ulo.tior-..e e.nd truln aohedules Ght<J 1 be ecp..!9.l, 

just nntl fo.ir ns between the Pnl.! 1f1c C o:npney a .. "1.d tho 1Jnion Ga:::pnr:y o.nd shnll 1~ot 

unjustly discrininatc acninst either. 
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ARTICLJ;; X. 

The Paoii'io Com~...ey" and Union Canpa~. enoh for iteiolt. agrees to 1r.ake 

the !'allowing po:ym'!l1ts o.o rentnl for the rir;ht to use the tre.ckag.ri B-C until suoh 

t1me aa the o:;otal or ouch po.:ymonts mado by both equals ·r.he initial actual ciost to 

the Ccr...rnla&ion o~ constructing oe.1d lino o!: railway between points B-C 1 

(1) The Pnoi.fio Company shall pay tho swa of $4.00 for each loo.cod 

oar moved in either dirootion over said line B-r;. provided auoh ca.r hea recdvod 

or Will reo,oive c. lino haul over tho lint'ls of' railwe.y of' the Paci.fie Can.pn.ny. 

Movements fran or to Paaoo shall not be doe:."T1ed lino haul movc;:icn-ts, provided, 

hom.nrer. tha·t line haul mov0r:1cnts to o.nd f'ram pointo beyond I'nnoo ishn.11 not lom, 

ch9.raotor as such by roason of stoppage in transit at Pasoo. 

(2) Tho Union Canpal1¥ shall pay tho sum oi' €,4.00 ~or eo.ch loo.ded CP.r 

moved in oit.her direction ovor snid line D-C, provided .s1J.ch car nan received or 

will receive ~ line h..~ul ovor the linos of' rs.il<:.uy of' the iJnion\Co::-.par.:y. }\ove­

nionte !'rom or to Kcnnov:1.ok shnll not l>o de0!:!1ed 11no haul lilOV9!!1Crnt:a, provided. 

howevEU'• tr.at line he.ul ,:-.ovomonta to n.nd from poin-t;s beyond .Kennowick shall not lose 

character as such b-,j roa.son of' st.'lppa~e in tl."a.nsit !l'l: Kan:ne"r-:ick. 

Unless othorwise di:t"oc·tod by tho Comraionion, tho pay.;..onts provided f'or in 

pa.rne;raphs ra.unbored (1) a.nd (2) a£ this Article ahull bo paid to the Elcotrio Com­

pany as prilno oontro.otor of the Com::nis3ion, or to such other car.tractor as tho 

Commission may designate, !:or appl!cntion in reduction of: coat oi' v:ork ur...cle1· the 

terms or anid prime contro.ot or othor contrnct.. The Pacific Con-,pnny and Union 

Ca:tps.ny 13hall make such ~ymonts on or before the 25th dny of' onch r.·o!lth :for nll 

such cars ~o moved in the proccding month. 

Upon oo:npleti.on of the tracknge .B-G the Commiadon shnll furr.hh to each 

o.f tho other pmrtios a detailed statamrmt ohovring tho actual cost of" constructior, of 

thh trncknc;o, inr;lmlini tho right. of wuy trnd brid,;o. 

Tho pr,ymen~;11 ·co be mo.de by the Pnoi:!'ic Company e.n~l D'nio~ Co::,1m.cy !.'I.S 

provided in th.io Artie lo oho.11 be 111 ll.eu of nll other oh,ar1;os f'or the use by the:'!', 

or oitl"?.o~· of them. clurint: tho -toi:'"lll o!' 'this o.i;roe:ne:rrt, o~ snid line n-c. 

J.i'tor such r.ont;al pa.yr;1onts mude lJy the P.nllroada shn.11 oq· .. v.:.:!. the ::.n1 tie.l 

nc·t:ual coi;t to the CC!:~::·,izsion oi' ccn~tntctinc snic! lino oi.' Nd.lvm:y between point:1: 

JJ-C I the rt'.l.ilro(\do ohnll ~m1tinuc to hnvc tlrn riGht du:rinr, i;ho ·torm of' thiG agree-
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:inont to oporato over tho traokngo ·tr1thout i\u-thor rental Pfl:rmentri. 

ARTICLE -XI. 

Tho Camnisdon shall trom· time +.o ·: :.me designate trncka within the 

in-torohnnge rn.onitiea· foz· tho purpose of in~!'ohane;in& oars h0roundor. 

' Al.l or.rs and oontont,r pl.Med on th0 interohii.nge tracks shall be deemed 

to be in tho poasoasion of thi, Cal'IlliB310n and to oontim1e in the possession of tho 

Comm:lssion until the Hnilrcu.ds shP..11 move said oa.rs from s ... ld interchange tracks. 

T.'ho Ccmr:ission shall pny to th& RD.ilrcads demurre.ge accruing on all 
ears :lntorchangro w1 th !l t by the Railroa.d11 while auoh cars nre in tho ponsosflic:m 

of tho Ccmu:dssion. but such df'.lmurrai:;e charges shnll not oo made a!'to:c· the 

Ccmmiuion ham notii'iod the RailrOt',ds that such onrs arc a:vailnblo f'or the use of 

tho Railx-oade and mo.y l)o rornoved f'ra:i. such interchange tracks. The Commission 

rihall pt\y c1.anun>ng€1 ohargoo in o.oeordnnoo w'-th the torms nnd provisi,._ms o:f tho 

Ascocintlon of American Hsilroe.dc Freight Tarif'f 4-Y. I.c.c. 3963• n. T. JonoB. 

Agent. or supplenents thereto and reissues thereof'. 

Tho Ccznmios1on shall be responeiblo for loos of or dan1t1~e to cars and 

equipnant of tho Railr-oods and co.rs c.~.d equip:nent owned by others :!'or which the 

Railroads are respone1ble while suoh oars and equipnent nre in tho possaasion of 

the Can:mission» ordi~ry woor and tear exoeptoc::.. 

As onginos e.i.nd crews of two or moro of the pnrtieu hareto will bo w;inr; 

at the same ti.ir,e tI'B.oknge B-E, including tho interchn7l60 faoili tics and vryoo it ie 

nt!;reod that oach pr,.rt'J will a.sm.unc e.r;y lfobilit-".f for injury to pr death of a:ey 

per-son or persons, or loss of or damnge to e.ny ;,ropcrty co.used by 1 ts sole ne;gligenoe; 

and :!..!' such inju.ry. death, loss or <'.mnne;e roaul ts f'ran the concurring :c.ogligcnce of 

two or moro of' the partiGo hereto. tho rospo·nsibility therefor Ghall bo assur.:od 

equally by tho par·cieB c..t fault. If such liability results i'rom defects of equipment 

of any party. or oonourrinc;ly of t-ao or mor'l') pa.rt1es, the ooat resulting shall bo 

divided on the or.uno bns:l.s n.s locn or dNllllt;O ~eaulting from nC!glig;onee of suoh pnrty 

or parties. 
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AnTICJ,F, XII • 

The partfoa heroto, 111 th renpeo t to the operation or oquipm&nt and 

applle.ncec on nnd ovor ,:;aid. Government trnokago shall. comply wt th all applienble 

laWtJ t1.nd nll applicable ru.t<J1r. rogult1tions nnd ordora promulgated by any BOC1rd, 

Ccmur.ission or other public body having jurisdfotion. for tho protection or porsnno 

or othervrino. 

ARTICLE :XIII. 

no menbers of or doler,9,te to·congresg or resident eonnnissi~nor uhnll be 

e.d.-nitt@d to o.n:y sho.re or part or this oontl"t\.et. or to any bonet'it thn.t mu.y o.rice 

thcrorrar:i. buu this pr<Ylil!lion shc.11 no-t; be construed to oxtend to thll!I contract· 

tr 1M.de vtith o. co:t'pcro.tion £o'f' :I.ts gonoro.l beno1'1t • 

.ARTICl.F. XIV'. 

The F..ailroods vmrrnni; thnt i;hey hnvo not =ployed any person to solicit 

or eooure thls oontrnot upon nny o.greer.iont ~or o. oo.·renionion. i,or.:,nntnga. broke:ro.g:o. 

or contingent f,ni. Drench of this lffll'"l"llnty Gho.11 give ·th, Govornmont the rir;ht to 

a.:inul tho contre.ct, or, in its discrotion. to deduct £'::om tho oontl'Rot price or 

cons1.dornt:lon the amount o!: such co--·':isoion, poroentngc, brokornga, or contingent 

foa;J. Thi,:? 'Warranty shnl1 no·t; apply to co::.:ai11Bions ps.ynble by cont:-a.otors upon 

contn.~ts or ll".'.ies socurtJd or '!Mdo th!'ough bona fide 011tab1.!ehed oom.'Tto:rcial or 

selling a.ge'!I.Citas mntntnine::l by the f;£J.ilronds for the purpose of secu'r'ing business. 

ARTICLE XV. 

r,'honevor n.n ao•vunl or potontio.l labor dispute is dolnyinc 01· threntens 

to ilclt:i.y the tunely perfo:"!IW.ncc of this conh·nct, the Ra.Hrouds -will L'"l-~dia toly 

c;ive notioe t!:eruof" tci the Cor:i:missio-:i. Such notice sha.11 include al:! relevant 

ini'orr.ia.tion with :::-aspect to such dioputo. 

'l'ho Contnlsr.ion mny tel."'l:limtc this t\{;rocr.icnt; nt nny tin,e upon i;;i..'C montha 

o.dvc.nce notico thereof ir. ,,Ti ttni:; 1,oillf; g1 ven by ~he Cm:r:rl.as ion to the ~-!ailroada. 

Tho 1'1r.n.noilll lio.bil:ttioo nastu:iod hQreundor by tho C01mnit1r.iion shall be 

conditiono.J. upon che avnila.biltty of f'ur.da i'or pa;yr,ent of any ole.ims whic:h m.e.y 

o.rlso. 
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AR'tICLE XVI. 

Tho l?nilroo.dti. in perf'orminc the work requirod by this oontrnct,. shall 

not diaorill111111to against atcy' ecplO"JGO or applicant for oinpl~ont beoauao or moo. 

orood,- color. or national origin. 

The Rallrocde ~groo tl'u1t tho provision or nbovo pnragro.ph will nleo 

·,, • .Lll&erl:iod in all o. c.l1oir suboontrnota. For tho purpose or tM.8 Artiolo, ·u 

nuboontrn.:,t is dei':1.ned an o.ny oontraot entorot\ into by the lw.ilroadc with o:rr.y 

individu11.l. partnership, asaooitLtion. oorporntion, estnto. or trust, or othor 

buz,inos:i enterprise or other lc{'.;B). entity, i'or a epooifio pnrt of the work to b6 

performed in .)O:nneotion wi t.h the ~upplieo or so1·viooe i\trniahcd undor this contmotJ 

provided. however, that a eontNl.ct for tho f'urnishi~ o!' stnndarcl or oammorcil\l 

artioles or re:r mntcrifllo shall not be considered as a r.uboontraet. 

J,llTICLr~ XVII. 

(l) It is understood ·<-h."\t disoloaurc o:C' 1ni'onnnt1.on relnting to thl3 

vrork oontt'O.ctcd :!'or hereunder to o.ny person not enti bled to roooivo it. or fail\1.re 

to 1:10.focuard all secret,. ctJnfidenti!.\1 and restricted r,m.ttor thnt may caM to the 

Railroads or any person under their aontrol in connootion rd th the work under this 

contrnot, :may subjoot the !!nilronda, their ar;onts, eoploycs and subcontractors to 

crir:11.nal linbility undor the laws of tho Uni tcd Stntes. Seo Sootiona 10 a.ru:\ 16 

o~ the Atomic 'Enffr15Y Aot of 1946 (r-ubl!o I..nw 685 - 79th Congross). Soo nlso 'l'itlo I 

of nn Aot upprove<l ~Tune 16, 1917, (4.-0 Stl\t.217; 60 u.s.c. 31-42) as run0ndea by nn 

AO·t apprOV"ed it:tn1~h :rn. HMO (54 stat •• Clw.p. 70); o.nd the prov1Gions of fl?\ Aot 

npprovocl Ja.mt&ry 12, 19313, (52 stat. 3J 50 u.s.c •• 45-45c). as supplemc~ited by 

EJ:eoutivo Oruer No. 6381. de.tc,d 1'.a.rch 22. 1940. 5 F .R. 1147; nee nlso, gonornlly. 

the Ator.11c r:norgy Act of 1046, (Public Law 585 - 70th Cone;ross). 

(2) Tho lmil'!"<X'.dll a.cree. to conform to all seourity regulntio:,n !\nd 

require..1cnts of tho AtO!!lic !::Uerc;y Cor:rmis:don. Rx:oep-t 1'16 tho Co::-..nission r;,.ay ~,utnvl'ize. 

in nccorcla.noo with !,ootion 10 (b)(ti)(B) o!.' tho Ato:nio EnorQ" Aat of 194G. the 

1!nilroads ncroe not to permit any individual to have ucceBG to restricted dntn until 

tho Fedarnl i:lurenu o!.' lnvcat1i::;o.tion oho.J.l h.!1.vc n:o.de a:. irr.re:itica·'.;ion r:.r.d r~port to 
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tho C0!1l1Jli8aion on the oharaoter. aasooiations. and loyalty or ~oh individual nnd 
.. ~--, 

tho CarunioRion shnll have dotonuined that penu.tting such por11on to ha,;e ~coeu t.o 

reotriot0d date. will r.ot errle.ngsr tho ocmmon· def'snso or ~~~rity. !he term 

"restricted deta" 0.8 used in tl'>is pare.gruph mea.rui o.11 dn~ oon.~eming the :;na.."luf'acture 

l'>l" ut:lliuitinn of' o.to:nio wenpona. the produotion o.f .f1ss1.om1bio mn·torial. or the 

Wlo or fis11ionnbla l!'.a.tei.-10.l 1n tho produotion or power,. but shall not include any 

data which tho Coratniesian rran time to t:una determines may be published vdthout 

adver1J(lly ai"i'c'.>Ot1.ng the common defense and security. The !lailroads ahnll insert in 

nll suboontmots under this oontrnct prcnr1dons s:f!r.ilAr to the text of Scot-ions 

(1) ntld (2) of this A:r-ticl0. 

AllTICLl:: XVIII. 

~oopt O.R otherwise spooii'ioally pravido<l in t!lis oontraot, all dieputes 

ooneel"ning quostions of' .faot which may arii:10 hereunder,. o.nd which are not dispoocd 

of' by J;lutual agreement~ shall be dooidcd by o. ropreseirbl"\:ive oi' tho Canrn.111:sion duly 

authorized to Gupervi8£ e.nd ac1ministor perfonru:moe of tho work hermm.der..-who shall 

roduoe hilS docioion to writing and :iia.11 n. copy theroof to "I.ho ~1lroa.ds. Within 

thirty (SO) days i'rnn this mailing• tho P.ailroo.ds lllO.Y appeal in writing to the 

Ccmu:dirnion, whose writi:.en decision thare:m t1hall bo final nnd conolnsive. Pendi?l-6 

de~ision of a dispute hereunder. the 11nilroa.dc shall diligently proceed -with 

porf'orma.nco under this oontrnot. 1'o the extont that dinputco involve quor:1tious whioh 

~re subject to detcm.in:"!.t:ton by tho Intersto.t~ Com:11oroe Ca,,u;rl.ssion, National Hnilrond 

Adjue:une.nt Bonrd, or othcx· regulatory body havi:r.g jurisdiction ovor sueh questions. 

tl,is J\rt;iclo ahn!l no·t o.ppl~v; !'.lOr shull this Article apply to disputes bet\'fecn t:~.e 

P.ailroo.de which do net involve ·!:.he Ccmaiosion. 

./1.HTICLF; xn:. 

A.s used in ·this oo:ntruot. tho term 11 Cam.,;i.:1osion11 shall L"let\.YJ. tho Unltcd 

Stoto!'I Ate1:,1ic Energy Comi,iia!.:ion. crantcd b-.f Publ1c Lnw 586. 79th Congresc, approved 

Augmit l. 1946. or the duly nuthoi:-ized roproeenud:;ivo or rcprcs.enmtlves oi' Go.id 

Co:ilr.1iesior •• 
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ARTICLI XX. 

i'hU &greemont 19 oonditioned upon the approval, if require411 by the 

In·t•- 1te.te Oommeroe Comrni111on of the arre.i1geme~ herein oont•plo.ted whereby 

the Railroads will op~rate over traok~ge B-E, 1nolud1?1g the 1ntorohange fao111t1oa 

and wy11, and 11he1•eby the Paoit'lo Oompu:y will take use in. oominon with the Union 

C!OIIIP~ of ••14 line of r&ilwa.y ahown in re4 on Bxh1b11: •1.• betw11011 point•.&. 

an4 »• 
n.? WITHES& WHEREOJ, tho po.rtiea ha-9·e exooute4 this oontraot aa ot the 

day Bna year fir•t above written. 

tl'NI:1.'ED ST.ATES ATOMIC ENEi:tGY C011l1ISSI01f 

MANAGER, IU..NFORD DI RECTEU OPERJ\TIONS 
NORTHER!{ PACIFIC RAILWAY COMPillY 

•,--~~ - ov~~+" 
ORJJ:GOH-WASHINGTOR RAILROAD & NAVlGATIOB 

COMPANY 
UNION PAC·IFIC RAILROAD COMPANY 

By _ _,,.,.., __ ·~--/-~~--~ -

PRESIDENT/ 

,/' 
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