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PETITION FOR MODIFICATION OF A TRACKAGE RIGHTS AGREEMENT
                              

Pursuant to 49 U.S.C § 1322(c), 49 U.S.C. § 11327, and 49 U.S.C. § 11324(c), TRI-

CITY RAILROAD COMPANY, LLC (TCRY), a Class III rail carrier, hereby respectfully

petitions for modification of a Trackage Right Agreement (TRA) that is part of a Contract for

Railroad Service No. AT-45-1-Gen-21, dated November 6, 1947, as amended on December 7,

1948 (the Contract).  Copies of the Contract and the Amendment are attached to this Petition as

Appendices 1 and 2, respectively.

I.  RELIEF SOUGHT

TCRY respectfully petitions for modification of the TRA in the following respects:

(1) by vacating a provision that absolves BNSF Railway Company (BNSF) and Union

Pacific Railroad Company (UP) from payment of the cost of maintaining a rail line commonly

known as the Southern Connection; and

(2) by adopting in its place a provision requiring BNSF and UP to pay their fair share of

maintaining the Southern Connection, as determined by their relative use of that line.
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II.  BACKGROUND

A. The TRA

At the conclusion of World War II, the rail line at the military complex of the United

States Atomic Energy Commission (AEC) at Hanford Works, WA connected solely with a rail

line of Milwaukee Road near Beverly, WA.  A rail line owned by a predecessor of UP, over

which a predecessor of BNSF had trackage rights, was located about 5.4 miles from the AEC

facilities.1/  AEC and UP-BNSF desired that their rail lines connect with each other.  That was

accomplished by construction of the Southern Connection under the terms of the Contract, as

amended.

Article X of the Contract provides that BNSF and UP would make rental payments for

their right to use the Southern Connection until such time that the total of such payments equaled

the cost to AEC of construction of the rail line.  The TRA appears in that same Article X, viz:

After such rental payments made by the Railroads shall equal the initial
actual cost to (AEC) of constructing the rail line, the railroads shall have the right
during the term of this agreement to operate over the trackage without further
rental payments.

The Contract does not have an expiration date.  However, Article XV of the Contract

provides that AEC can terminate the Contract at any time without cause on six months’ written

notice.

The Board’s predecessor, the Interstate Commerce Commission (ICC), approved the

Contract, including the TRA, in Northern Pac. Ry. et al. Trackage Rights, Etc., ICC Finance

Docket No. 15925, dated September 28, 1948.  A copy of that decision is attached to this

1/  For ease of understanding, the UP and BNSF predecessors will be referred to by their
present names.
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Petition as Appendix 3.  For 50 years thereafter, under ownership by AEC and its successor, the

United States Department of Energy (DOE), BNSF and UP derived revenues from operating

over the Southern Connection without paying for the associated cost of track and bridge

maintenance.

B. Acquisition Of The Southern Connection By The Port

Attached to this Petition as Appendix 4 is a copy of an Indenture, effective October 1,

1998, by which DOE conveyed the Southern Connection and other property to the Port of

Benton County, Washington (the Port).  As here pertinent, Section VII (B) of the Indenture

provided that the Port was to maintain the structures, improvements, facilities, and equipment

that make up the Southern Connection “only during the useful life thereof, as determined jointly

by (DOE) and (the Port)”.  It does not appear that DOE and the Port determined the useful life of

those materials.  However, that provision was a strong indication that it was not intended that the

Port maintain the rail line indefinitely into the future, but rather only during the useful life of the

line’s components.  It clearly was intended that BNSF and UP would be obligated to maintain

the line once the track materials reached their useful lives.  The Board can take notice that track

materials installed in the rail line 73 years ago surely have reached their useful lives.

C. Initial Agreement By BNSF And UP To Pay Maintenance Costs

Effective October 1, 1998, the Port entered into a Maintenance and Operating Agreement

with TCRY’s predecessor, Livingston Rebuild Center, Inc. (LRC), wherein the Port agreed to

pay LRC a lump sum for maintenance and operation of the Southern Connection.  That

Agreement was subsequently assigned to TCRY.

-3-



In 2000, at the Port’s urging, BNSF entered into an agreement with TCRY whereby cars

were interchanged between them at Richland Junction, and BNSF paid TCRY a fee for

transporting the cars to and from points on the Southern Connection.  That fee included an

element for the cost of maintenance of the Southern Connection.  That was the first instance in

which BNSF paid for the cost of maintenance.

Initially, UP refused to enter into a similar agreement.  It was not until the Port threatened

to invoke the termination provision in the Contract that UP entered into a Handling Carrier

Agreement with TCRY under which UP compensated TCRY for maintenance costs.

D. The Port-TCRY Lease Agreement

Attached to this Petition as Appendix 5 is a copy of a Lease Agreement, effective August

1, 2002, wherein the Port leased the Southern Connection to TCRY.  The Lease Agreement

provides that TCRY would pay for maintenance of that rail line.  However, at the time when the

Lease Agreement was entered into, BNSF and UP were making payments to TCRY to offset the

cost of maintaining the line.  Thus, whereas TCRY was paying for the cost of maintenance,

BNSF and UP were ultimately bearing that cost.  The provision for TCRY’s payment of

maintenance costs was not harmful to TCRY as long as BNSF and UP were bearing those costs

as elements of the switching fees paid to TCRY.

E. BNSF’s Refusal To Pay Its Fair Share Of Maintenance Costs

In 2009, BNSF terminated its Interchange Agreement with TCRY and began to operate

over the Southern Connection to serve shippers directly.  TCRY strenuously opposed that action. 

TCRY requested that the Port terminate BNSF’s TRA, as the Port had threatened in regard to UP

-4-



several years earlier.  The Port refused.  BNSF then sought judicial relief to confirm its right to

operate over the line.

Attached to this Petition as Appendix 6 is a copy of a decision of the United States

District Court for the Eastern District of Washington in BNSF Railway Co. v. Tri-City &

Olympia Railroad Co., 835 F. Supp. 2d 1056, dated December 14, 2011, wherein the Court held

that the TRA gave BNSF the right to operate over the Southern Connection, and that TCRY was

permanently enjoined from interfering with that right. 

TCRY argued vociferously in Court that BNSF’s action would be highly inequitable

because whereas BNSF would derive substantial revenues from operating over the rail line

directly, it would no longer make any payments to offset maintenance costs.  Attached to this

Petition as Appendix 7 are copies of excerpts from the transcript of arguments before the Court

in which BNSF responded to that contention by unequivocally representing to the Court that if

its operation over the line was determined to be lawful, BNSF would pay its fair share of

maintenance cost, as determined by relative usage, viz:

BNSF Attorney:  BNSF from the beginning has been willing to
compensate for costs associated with its use of those tracks.

The Court:  What does that mean?

BNSF Attorney:  It means its fair share of the maintenance costs associated with 
those tracks. . .the railroad recognizes that the tracks have to be up kept.  It didn’t expect
TCRY to pay for the upkeep of those tracks. (Appdx. 7 at 1).

x x x

BNSF Attorney:  We’ve offered before in the TRO hearing and offer it
again that we would expect and anticipate that we would pay our fair share of the
maintenance on the tracks, and that’s frequently done by just allocating the
maintenance costs based on the number of carloads handled. . . (Appdx. 7 at 2).
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x x x

BNSF Attorney:  . . .We would agree that maintenance costs for 
the tracks would be allocated on a per capita basis, based on the number of cars that are
operating over the track. . .And those are all recognized railroad procedures and that’s
what we would ask the Court for. . .(Appdx. 7 at 3-4, emphasis added).

Inexplicably, the Court’s order did not include a requirement that BNSF bear a fair share

of maintenance costs, as BNSF had clearly offered.  What’s more, BNSF has refused to honor its

explicit undertaking voluntarily.  As a consequence, for many years BNSF has derived large

amounts of revenue from operating directly over the Southern Connection to provide service to

shippers, while it has not paid the first dollar of the cost of maintenance during that time.

F. UP’S Refusal To Pay Its Fair Share Of Maintenance Costs

UP participated in the Court argument where it made representations similar to those

made by BNSF (Appdx. 7 at 5), viz:

UP Attorney:  . . .(TCRY is) entitled to be compensated for the two
division ones’ use (i.e. BNSF and UP). . .I don’t think we can forget about
TCRY’s rights here, as well.  It’s basically a three railroad facility, and they’re
entitled to be treated equitably, justly, and fairly.

UP terminated the Handling Carrier Agreement with TCRY in 2017 and began to operate

over the Southern Connection directly to serve shippers.  UP has refused to voluntarily

compensate TCRY for UP’s use of the tracks in deriving revenue.  As a consequence, like

BNSF, UP has derived huge amounts of revenue from operating over the Southern Connection

while bearing none of the associated costs.  

III.   JURISDICTION

The ICC has had jurisdiction over TRAs since the Transportation Act of 1940. 

Acquisition of trackage rights over a railroad line requires Board approval.  49 U.S.C. §
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11323(a)(6).  The Board is to approve a TRA if found to be “consistent with the public interest”. 

49 U.S.C. § 11324(c).

If the Board has initially approved a TRA entered into after 1940, it has jurisdiction to

modify the TRA due to substantially changed circumstances and/or a need for supplemental

relief.  49 U.S.C. § 1322(c), 49 U.S.C. § 11327, Thompson v. Texas Mexican Ry. Co., 328 US

134 (1946), City of New Orleans v. Texas & N.O. R. Co., 195 F.2d 881 (5th Cir, 1952), City of

New Orleans v. Texas & Pac. Ry. Co., 195 F.2d 887 (5th Cir, 1952), Delaware & H.R. Corp. --

Trackage Rights Modification, 290 ICC 103, 111 (1953), Chicago & North Western Transp. Co.

-- Abandonment, 354 ICC 205, 210-212 (1978), Chicago & North Western Transp. Co. v. Peoria

& Pekin Union Ry. Co., 360 ICC 168, 181-183 (1979).

The basis for that jurisdiction is best explained in the last cited case, 360 ICC at 181, viz:

. . .C&NW seeks a finding that the contract violates specific requirements
of the statute which govern relationship between carriers.  Such a consideration is
clearly within our jurisdiction, especially where, as here, we originally approved
the relationship and found the contract just and reasonable.  Moreover, we are
statutorily provided with a method whereby we may remedy such a situation on a
proper showing.  This can be accomplished by utilizing our powers under 49
U.S.C. § 11343 et seq. (now 49 U.S.C. § 11323, et seq.) which we deem
necessary or appropriate.  More specifically, in our (prior decision) we found that
the transaction between the parties here is within the scope of section 5 (2) of the
Interstate Commerce Act, as amended, that the terms and conditions proposed are
just and reasonable, and that the transaction will be consistent with the public
interest.  If in fact, the terms of the contract as implemented. . .have since become
unreasonable, we have the power to modify the agreement. . . 

IV.   STANDING

This Petition cannot be successfully opposed on the basis of lack of standing.  The Board

is not bound by the strict requirements of standing that govern judicial proceedings.  Conrail --
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Abandonment -- Portion of the 30th Street Secondary Track in New York City, NY, 1988 WL

225779 at *4 February 23, 2005.

Accordingly, the Board does not exclude interested persons from participation in Board

proceedings on the basis of lack of standing.  Missouri Pac. R. Co. -- Abandonment -- in

Douglas, Champaign, and Vermillion Counties, IL, 1994 WL 597813 at *2, (October 24, 1994);

Diane del Grosso -- Petition for Declaratory Order, 2018 WL 3588734 at *4, (July 24, 2018); cf

49 U.S.C. § 11701(b) (“The Board may not dismiss a complaint. . .because of the absence of

direct damage to the complainant”.)

Even if judicial standing were applicable, this Petition satisfies its requirements.  TCRY

has judicial standing to seek modification of the TRA as lessee of the Port because TCRY is

solely responsible for maintenance costs under its Lease Agreement with the Port.  The Court in

BNSF v. Tri-City & Olympia R. Co., supra, stated that Tri-City took possession of the Southern

Connection subject to BNSF and UP’s pre-existing rights.  835 F.2d at 1066.  Thus, as to

Southern Connection maintenance costs, TCRY, not the Port, is the real party in interest with

standing to undo the unfairness of the refusal of BNSF and UP to pay their fair share of

maintenance costs.

V.   TIMELINESS 

It is provided in 49 U.S.C. § 1322(c) that the Board may act under that statute at “any 

time”.  The Court in United States v. ICC, 221 F.Supp. 584 (D, DC, 1963), held that that

statutory term means what it says, at 589:

The words “any time” mean “any time”; they do not mean “within a
reasonable time”. . .It is obvious that it was the intention of Congress to confer
upon the Commission the flexible power to change its decisions after rehearing at
any time (emphasis added).  
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See, also, Paramount Moving & Storage Co. -- Extension -- 25 States, 133 MCC 318,

321 (1984), 1984 WL 60949 at *4.

On the basis of those decisions, this Petition cannot be successfully opposed as untimely.

VI.  ARGUMENT

1. The TRA As Implemented Is Not Consistent With The Public Interest

By statute, a TRA is required to be “consistent with the public interest”.  49

U.S.C. § 11324(c).  The statute does not define that term.

In determining whether a TRA is consistent with the public interest, the Board

can rely on the “reasonableness” provisions of the Interstate Commerce Act as guides (e.g.,

“reasonable practice” under 49 U.S.C. § 10702), even though those provisions may not attach

per se.  Chicago & North Western Transp. Co. v. Peoria & Pekin Union Ry. Co., supra, 360 ICC

at 182-183.  (. . .We will utilize the statutory (reasonableness) sections as guides in determining

whether the contract is just, reasonable, and non-discriminatory. . .”).

The present scenario --- in which BNSF and UP derive a large amount of

revenues from operating over the Southern Connection to provide service to shippers, but pay

none of the associated track and bridge maintenance cost --- is unfair, unjust, and unreasonable

in the extreme.

BNSF and UP should not be heard to argue to the contrary.  BNSF acknowledged

in open Court that it is a “recognized railroad procedure” that maintenance costs “should be

allocated on a per capita basis, based on the number of cars that are operating on the track”

(Appendix 7 at 3).  UP acknowledged on the record that TCRY should be compensated for use
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of the rail line by BNSF and UP (id).  An argument for the status quo regarding maintenance

costs would be irreconcilable with those public statements.

The doctrine of judicial estoppel is instructive and may be applied in the context

of agency adjudication.  Pyco Industries, Inc. -- Feeder Line Application -- Lines of South Plains

Switching Ltd. Co., 2010 WL 2353381 at *4, STB Docket No. 34890, decision served June 10,

2010.  In Delaware & H. Co. -- Lease & Trackage Rights -- Springfield Terminal Ry., 1995 WL

571836 at *5, ICC Docket No. 30965 (Sub-No. 4), the ICC held that a party was estopped from

advocating a position directly opposite to the position it had taken earlier.  Cf. New Hampshire v.

Maine, 532 US 742, 749 (2001).

Apart from estoppel, there can be no justification for a situation whereby a rail

carrier operating over a rail line of another gets all of the revenues but pays none of the costs,

while the owner-lessee of the line pays all of the maintenance costs but derives none of the

revenues.  More than 11,000 carloads were transported over the line in 2019.  Revenues from

that traffic were substantial.  The heavy volume of traffic resulted in extensive maintenance

costs.  The disparity between BNSF-UP deriving all revenues and TCRY bearing all

maintenance is thus shown to be extremely harmful to TCRY. 

BNSF and UP clearly acknowledged that it is a longstanding custom and practice

in the railroad industry that when a rail carrier operates over tracks that it does not own in

deriving revenues from providing service to shippers, that rail carrier is obligated to pay its fair

share of the costs of track and bridge maintenance associated with such operation, as determined

by relative usage.  (“. . .those are all recognized railroad procedures and that’s what we [BNSF]

would ask the Court for. . .” [Appdx. 7 at 3-4]).  BNSF and UP have failed and refused to abide
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by that standard industry practice.  That failure and refusal are inconsistent with the public

interest in violation of 49 U.S.C. § 11324(c), as informed by 49 U.S.C. § 10702(b) that prohibits

unreasonable transportation practices.

In addition, the Indenture by which DOE conveyed the Southern Connection to

the Port requires the Port to maintain that rail line only during the useful life of its components. 

That useful life was reached long ago, at which time it was intended that BNSF and UP were to

assume the maintenance obligation.  They have failed and refused to do so.  That failure and

refusal provide an additional ground to conclude that the TRA as applied is not consistent with

the public interest.

2. Substantially Changed Circumstances And A Need For A Supplemental
Order Compel Modification Of The TRA To Require That BNSF And UP
Pay Their Fair Share Of Maintenance Costs                                                   

Inasmuch as the TRA is not consistent with the public interest as currently

implemented, the TRA is required to be modified to vacate the provision that permits operation

over the rail line without payment of maintenance costs, and to adopt in its place a provision that

would require BNSF and UP to pay their fair share of maintenance costs.  There is statutory

support for that action in 49 U.S.C. § 1332(c) that permits the Board to change a prior action if

warranted by substantially changed circumstances, and 49 U.S.C. § 11327 that permits the Board

to issue orders supplemental to orders issued earlier.

Circumstances regarding the TRA have changed substantially since it was signed 

in 1947-1948 and implemented under AEC-DOE ownership of the line.  AEC was willing to

permit operation over the line by BNSF and UP without charge as contractual consideration for

the agreement of BNSF and UP to pay all costs of construction of the line.  Now, 73 years
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thereafter, the track materials used in that construction have long since reached their useful lives,

and, TCRY, as lessee of the line, is no longer willing to permit BNSF and UP to shirk their

responsibility to pay their fair share of the cost to maintain the line.  The TRA should be

modified accordingly.

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, for the reasons stated, the Board should modify the TRA in the following

respects:

(1) by vacating a provision that absolves BNSF Railway Company (BNSF) and Union

Pacific Railroad Company (UP) from payment of any cost of maintaining a rail line commonly

known as the Southern Connection; and     

(2) by adopting in its place a provision requiring BNSF and UP to pay their fair share of

maintaining the Southern Connection, as determined by their relative use of that line.
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diroci:i.on frai: ~[onnmrl.clc, in.i.hinctum EL."ld 

l"i!D·:RF.t,.S, tho Govol'Jl:!\=.t ho.i: c DllS true ted on itn prop arty 11. l ille o!' rai 1-r:"l!y , 

i:ru;htni;ton, southi!>rly to e. potnt nor..r i.:ll<! north bo.nl: or tho Yo.kil:u?. F!iv'.!r; o..~ 

i,1ltf%'1S, thr r.ovcn"'lllncnt d'!loit·e11 to hn.vn 11. di:root rall eonnoot1on to the 

1South so n.s to intcrc!l!l.l1t:;e busine!lt1 mth ·hho l't.icii'ia Canps.ny nm: with the U!!lon 

Canpa.ny o.t t\.'1 1.:ite::-ah!l.nge !'r..cility to b,:, canstructod -;ior.r the ,iclnity at pobt t 

on or.-.!d a,:h~bit, llnd in order to c.coa:nplieh thi.11 purpos1:1 it i.:I propos e d : 

(l) ThD.t the Con:1ii.11.\on coru:truct ~H, p:-oposcc! lino o~ rn~ lvit\;t i:llo-cm in 

ycllO'\T 011 60.id oxM:b1t 1,ctrrnon eppr~il:ul.tol~ point D on tho north rir,ht or r:a.y 
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rho O oi11111isa ian propoll oil to nuthoril:o 11:11 pritaa c,on'!:rno tar, tho Ganaml rilcte tric 

Ca:i.pa..n;y, a. How York ~orpon:tion (horeino..f'tar called the '' Eloo';rio Camplllly''), to 
,, • • • • .- •\· •"' • • ' • I \ •• • -: • • "'" • • 

oonatruat a.lld :na.illt!lin said lilla IU2d !"t.cilitiea undtir tho tom.o er contrnet 
i • • • ... ~ • • • .. '. • .• 

nw:ibonid_l'l-3!-l.Olr-et?g-52. dP.tCtd. l.iny 16, U46~ botwoen th11 Oo-v1i1rminn~ ll.lld oo.id . ' ~· . . ' ' . ' ~ . 
Eltiatz:ia. C~ll.1;1Y (he:-oii::n..""t~r oallo6 ~ P~..JC1a Contr11,et.,); 

(2) Tmi.t tho P&.Cli:l:'1.o Canplllcy' obto.in tho rieh'; to opera.ta nth its 
. . ... ,: . 

omployi,11 and eguipnon.t QVa?' the e,ci.111:1.ne; tmck or thti Union Ccmpany ,ihmm in rod . . . .. . . .. ~ . . . 

on 1111.id exhibit ~"~on p~.!.nt .A., wh1oh is tho point or oo:meot1on 't'd th th!! Uno or 

ni.11,my of: the l'clol.f'io Oanpo:JY, o.z:d pci~t n, 'IThioh in the point a:C oannocticm with 
". - . . . ~ ,. . . 

tho Govonment t -~~g,u 

( i) 'l'ha t th1t Pna 1.t'ie C anptuJY" et%ld Uni.on C c:wpo.ny bs Sl'll.!\Ucl. the riE;h t to 

operate '11th their rei,pe:.tive atnployes i..nd oquipinco4; av~r aaicl trnck ohaw::. on 116.id· 
' 

o:chiblt bemoan. points B ctrd B e.nd to nlld in a.a!.d interoht:nse !'noilitien: 

}lOii • TID:~}'Otm, the po.rtioe de, l!111hliw.ly nr,roa o.a :!'o110'Tr:l~ 

!I.RT!CLD 1. 

nte Camdseian 11ha.ll prooure OT' pravido 11.11 :tleoeuary rightu of T.D.Y ant! 

public a.uthat'ity _ror tho construction. ?1'41.intcm.iieo 11nd opentlon o'!' asid inter­

cba.n!;;o to.oill tie a IIJld oa.icl line or ni.ilwn;y o.nd upf>\.\ri:eno.nnos ( ino hidinr; b:-idge 

o.crtu1s -th• YD.ldnln. River) between points- B ruid E. ' 

ARTICLE 11, 

The Co:nroindon shall f'ortmti·bh looi:.te, b.y d.omi a.nu co1u.t:ruct sait!. lino 

o!' r11ilfflly ( inc lulling 11a!d brldso) !n e.pprcxil:\o. ~ ly- the loc:e. ti on shov.-n i!l yall ow 

on s!lid ahibit bei.'Wot!ln polr.ta U and D, '!ho Ccmmiuiot1 olml.l o.ho i'orthr.ith con~ 

i:truct or providl!I 1ud.ci i.ntorch:uite !acili tiea end n. -,.70 in the vioini ty of point E. 

Rc.ic1. 11.De or ro.11\'r.t:Y• br1d&o• 1ntorch1mg~ fecilitiao rind vrye shti.ll bo c on.struc tocl 

i.II e. '11111.lUler suitable!! ror thl!I opan tion:i ci' thei f't\eif.io OO!IJl&JlY a.ncl tho Unin, 

Cc=pnny vrith -:ho1r :-oopactive equip:n~t. 

AI1TI0LI; III. 

!'ho COlllillisdon lllu:..11 pny !'o:: al: coat of right of Vl'llY !'or Md eouitrno tilln 

o!' so.itl 1.i.n'l C',f ra.i.lvm:y ll-!I, irr.luclLnt; anlc bridr;s, r..r.d i'o?' the coot of: 11iud intc:­

c linn_f;e 1'12::tli "':leo end t:;{c, 

-~~-· 
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Tho P8.0i1'ic Cainpo.ny 11.lld Union Oc,mpc!Jcy a..i:rae, upon t.bo DCl!lj?letio:c. ~ -~Jbu 

liru, B-I> ru:id the in~e:ro~c fi.cilltioa a.nd wyo, sra.oh to p11y one-hnl.f or the BU!ll 

o! $100,000, whioh GUIii tairly rapraeonts the oout t~ which ths Illlilroo.ds "Would 
• • • I 

_be aubjoa ~~ if they oonatruoted intorohane;o -t:ru.oka.go. at po1.nt n. , U~e:u othar­

wieo dirc:,ted 'b:, the Oammiaaion, i:aid IJU!i1II sbc.11 bo pud to the. El.eotrlc. Canpe:I:y 

c.a p?'ime oontn.o.tor oi" tho CCll!lllia1:ion, or to nuah othe:- oontmotol" v.; ,t~s C1:1:1mbaion 

l!Ul.j doair;nn te, i'or a.ppllc!1tion[J.n roduation o:!' ao11t or vrorl.t under the, tal'mt of' ea.id 
~ 

' p:-in111 co::i':ruct or othei- cor.trn.crt. • .. rhe Ccmmisaion &hnll Ol!Il unid. inhrollllni;o 

re.dl!ties nod wyc but the Pc.citic Co:n~ 11.IUl tho U.c.ion Cair.pi:.lly •ba.ll b_ca sntitlcd 

duril:IG tho tom o:r thin n.i;roanont to uiie, tho SWllO s.ntl tho oolUUlCtlng tnckl!.&o:! C-E 

!or tho purpooo of intcrnhii.nglll{i buoinosc 'Vri th the Gova?'l".nont !raa or. rontu or 

o.ny other c·htlrta. 

.J\llr:i:CLE V. 

~he Oo=iusi:m hereby gra.:1ts the l'e.:tiric Ccup~u:iy nn.d Um.on Cmpa.ny tho 

cq\Ull joint right to o~:-e.to with their reapective Cl:lployas 11.lld equip11'!mt cr.rer i:nid 

lino of ra..1l"Vl!l.y alwm1 cm suid o:xhilli t bol;\'l'een points B and E, a.nd to UD'll s11id i.nl;or­

cba.nte me S.li tiou Rlld wy~ f.'or tho purpoas or intorohanguig business 'With the 

o~crt.lllellt. The Ca::wu.snion Llt;reos thu. t tho Ff.l.aii' le Ccmp!Wy and tho Union Canpnny 

chall enoh lv.\ve oqua.l rignts e.IJd prl.vilogas :l.n tho tt"allBI\Ot.!..on or trusir buainllSB 

and !UT)" rli:;M: oi- :priviloto 11.t o.ey tilllo @:1."11.ntnd hy the Co:nmisr.!.an 'be CINI of' BIi.id 

ocmpa.."llc,t in re:spoct to its opol'l!.tions sha.ll bo t\ rli;ht or priviloge '>',}dch tho 

othor ccmpL!.ny ma.y c..t its opbion c:i.oraiae ill roapeat to itt1 operations. 

/\ll!l'IOLE VI. 

Thv Union Cai:pa.cy agx•f.le&, b}• oontr"aot of o-VDll dn.to horowith, in fonn 1Lnd 

i,ub,;tr-.noo Jl!ll'bmlly eo.tisi'll.otory to the Union CanplUlj' o.nc\ the l'o.eHb C~p!i.ey to 
~ 

~rant to 'hlte Paoi:f'~o Co:npo.ey tho equcl jo1.nt use lll1d pos11eardOD in oo:ruucnr llith the 

union C~::Y of aa.id l:!.:io of' rn.il'ftO.y alicwn i n rec. on :ill.id o,:hibi-: 'bet::rcoI! points 

A e.r.d n. Sl::eh u11 ei by tho FacU'ic Ccarpa.?'IY ahc..ll bo l"eatrictotl to mC"1C!!:1cnta or it.£ 

lT..i.oineD E u1 el'leh c.lroot ion betweon KennO\'d.ck a.rn: the co:-.nco'l:io."l ui th tho Ciwornma.::it 
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ARTICLt vn. 

'rho ?o.o11'1o ClmJ)rury and Um.cm Canp!UJY oaah !'or 1 tllEil!' n&reies to doll var 
• .. • ' l.: . • • .• 

CLild rocei-vo a.t n.id }.ntorcha.nga 1'11.oili ties e.11 businGS& whioJ1 either is obli!!;CJ..'tl!d 
0 , • .. p .. , • •:' • 0 °' - I 

to tro.nnr,crt DJJ n. ocau:lQtl 011.rrisr ' by milroad. 
•c I • 

~a Union .CIJll?UIY and FaaU'ic Can~ l:14)" ~an .time i:o 1.~me by :111ut=l 

iisremont ~t"rrao:c tham etrl"IUl,&e for one cf thlllll to opern.te !l. joil1t train bti:weon 

pointti J. nnd E in 1illich will be fflO'tod th.a budn~1111 of both railrco.dc. Tho ra.11-

roe.d opero.Unt; 1:~h joint train aho.11 bn '1unaidorat! as the l.'.Een.t ot tho o~er 

ccmpallY u 1n1ch cpat:11.tlon .. 

' J\.Il TICL.E VIII. 

· tinn of stJ.id ~il\'illY bertweon points ll e.J'ld >.;, snld 1ntarol~nr,e fe.cilitioc tuul Y,YG, 

Ql",d i.dll 11.t a.ll tilrm:s koap the samo in goi:id cond1 tiou lllld repair and sui 1nblc 

:ror the 'bwl!noras of tho Pnaitio Comptm;{ e.nd Union Ccmpe.cy-. prmd.ec! ii' demasa 

results to 11D.id Oov\!lnmant tra.ol..'ll.r;o by :-cc.son of the nocli(!;ent 11.ct Ol" _tmtasion of 

tho Hn.ilrorulu; or o1.ther of thm1, the ono o.t raul.t will r1dmburoo ·the Co=.!sslon 

!'or suoh dame.go. !he Railroads sha.ll ~t by r1mson of D.tty do!'eot in tho t:a.okn:;o 

or by rec.son o! tht' !'11.ilura or n,i;laat to ropa.ir 1:uah dai'IIClt; J.U\ke nr;ninct the 

Govornuent. itB employos, ai;onts, o~ contl'CLctoro o.ny al.aila or de.nnd .fol' loss, 

de.."lU\i:;e or injury uio~ i'rc:A auoh tlofcot, nci:;loct or !idluro, but shou.ld tho 

CD!llmiDaicn i'o.il to repo.ir IUl'j' dn!'eat 'Vl'ithln o rOW10?29.'ble tilno after bG1Jl& uoti!'ied 

so to do by the l<s.ilrondO or d tlli,r of' tht1m.; ~ 11!,lOh blulro.a.d.a or oi tl1cr of thmi 

L\D.1 Jllllko tho neoe1n10.r-; ropdra nt 0110!11 the co1ot or ,v:iloh ,r111 bo pnld br tho 

Jl.nTIC LE IX 

S\tbj oot to the e.ppravul or th~ CQll\:lts,ion, tho Pllcifio Ca:ipnny e.ml tb.o 

Union C oaplllly shrill n~.:-oc i'rm.. tillle to time upcn ~:i.o, nnd rei;uln tio~ cic,7cri~ 

tho l'lOT=cnt 0£ engines, oo.t6 IUld t:':l.i.m: over< tho lin~ E-5. CL-id on se.11.'l. lnter-hll.ngo 

tse:!.littos nml. Tr/C. All J:Ulo~, rei;ulo:!:ior.z e.nd tnd.n oohedulee ohn'1 be egut,l, 

juid: o..r.d fa~r 1\8 bsi:'r:oo::: 1.ho Pn.a1r1.c C~pnny r!...'1d tho lJnlo:! CCl11ptu1y n:nd shr:.ll no!; 

·,lI!j\lEi:lj dioc::±:1.in.'\'i:C L\£:1l1r.ct oi thor. 
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iu'f.TIC~ X. 

Filed 11/24/10 
( 

• 

!l'bo Pnail'io Ocnyo4JV Md Union Canpii.ey, on.ch far itaali', agreca to ma.ke 
• ' I • '.... • I • ; • • ~ t ' ~ •I ,r ;l,a !.\.,·~ 4 , '•• • • 

tho !'ollov.-il:lg p~ur..itu a.11 rental i'or thtt rir;ht to use tho tra.aku.c~ B-C until suoh 

tinie a.a tho w~ or auoh po.:ymont11 111Sdc:i by both EJqua.la tht. initial a.otual ooet to 
... .._ , ' 

the 00"'..maGion or o0Xl.6tructing 11e.id Uno ot rc.1ln.y boi:w<»f.ln pointa &-Cr 
,.• ~ 

(1) 'l'ho P!l.ai.!'1.o Canpa.ey ah111l pay tho aua ot i~.00 tor ea.on loaded . 
oo.r :inoved ill oithor cl.1n,ot:ion avar &11.id line B-C. prrndod uuoh cu lia.o re::ciiT~ 

or irrill rcooivo c. 1_:Lne h1u:.l over tho liJi~s of 1"11.ili''l!.y of ·the Paciric Ca:ipc.ny. 

ll0Tern111nts :f'ran or to Piu:oo aball not b& do(;l!lecl line haul ia071nonta, p:-ondcd, 

che.ract6r 11.11 such l,,; r~i;oll 0£ utop}ltl.{;e in trr.msit 11.~ Paeoo. 

(2) Tho Unicn OC111pany ah&.ll pa.y the 11U111 or i,i. .oo i'or ei,.ch loa.ded car 
•'i. • •· ••. 

movotl in c,i thor diraotion ovor aa.ic. line D-C, praviclctl aual1 cu.r h:i.11 rco civod or 

'Wil~ 1·eoei~ a lilM! lnul OYor the lillcis or rul.t:uj o~ th~ U!~on\Cc::i.pnn;r. t.lov11-

JllOnte rrCIU\ or to ltr:llninviol: shllll n.ot bo de,cmierl line mul movmnan'i:11, provide~. 

· hC1•eve1•, that line:' haul 1:1.ovaino11ta to c.nd frCEI points beyond Kenncnv1.ck ahall llOt lone 

ohe.rnoter 11.a such by roc.ao.n o:!' 11toppt\(;G 1n tra.nait e:b llellIIGWiek. 

Ullloua othonrl.sci dil"oot<»d by the Comud.oi;ion, tho plly:nonts provided 1'0:r 1n 

pn.rar:;:rnphzi llllr.lburod (l) o.x:d (2) of ilhill' Article oho.ll bo po.id to the Eloctric CCJu• 

pCiy e.s prhlo oontraotor 0£ the Ca:miisilion, or to such other oontr!il.etor cu; tho 

Cc:v:i;11boion 'f!l1i.7J dooir;IU1to • fo'l:' 11.pplioo.tion in ronn..:itio:i oi' coot of' work uixle!· th(l 

ternu, of' ao.id p:-1.mc oontrnot or other con bot. . Th'l Pa.o1t1o Co:npn.n;y u.nd Union 

Comp$.tlj' shall. Lmc euoh pe.ymontn on or before tho 26th cloy r)r co.ch t•onth fdlr all 

Upon oo:uplntion or the tre.okni;e B-C the C=iacio;i chn.ll .furl".iah fo ea.oh 

of tho othor po.rt"ie11 e. detnilod otc..truncnt ohc,vrinl!; the aotua.l oo!lt of eonstructicr: or 

thi e. trnclc:nt;o t inrJlud~ tho ri.c;ht. o!' 'WUY o.nd 'b:-idi;r.1, 

Tho pnymentP. i:o be m.nde 'by the Puc il'ie CC!UplUlY 11.nd Union Oc:::pr.cy a.e 

p:-ovided. i n thin /,rticlc a hall be in lie\\ o! o.ll other Cl h11.r11E1s fo::- th~ 1m: by them 

er oitho1• of theni.. thlrine tho tcm or i:hb 11e;rooruont, or 1;c1.icl l!.ne s-c. 

Art.er !!Uoh rental pa.ymontr; t1!lde b:; tho r.L\llroetl:i i:hull cq~r..l tl1e i11i tiAl 

aot\t11.:?. coot to ~he t:c..o::d.o:iou o:!' cr.:ni.+.r,.tc,"~:int Etd!l li.'1.,;, or roilvicy botTrctll"I point~ 

Jl-C , th~ nilr o11tli; uht:.11 e~uti:nuc 1:o hnvc: thn r!.~ht th tri:nc t ho tot'l;i ot 'thils 11,p·o,:-

( •· 
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AlU'ICLE iI:I. 

·'!!he Ccr.aniell'icn. l!lhD.ll .t'rwft·. tilne +.o ·::me deol~tc :tlraoka within the 

1:aton:ihnngo tn.ailitloa· for tho purpooe cf intl.:!robnuging earn h0ro1U1dor.; · 

.ill CUI e.z:d aontun1Ur plAll:Jac\ 011 th~ in:be .. '"Om?lf:• t:noka shall be QIC!IJOd 

~o be 1n tho poas onaion of tha O!Vlltisalon and t o oontilmo in ~ha posae~aion at the 

CC!lluliasion until the Rnilreedl!l 11h,oll 111bve ea.id. cc.rs i'rl:l!li e,.,ld L'\torchange tre.oks • 

tha ~onmiadon. :shllll pt1.y tc -i:he Ra1lroade dc:nurr..i;e· n.oaniini: on ill 

OD.re ill.tarohAnt~ \lliill, i t by the liailron.d.11 whila iruoh 011ra ' IU'EI in th& po11s0Ei:icm 

'1f tho Ccritd.aaion.- but ,moh dam~i;e clnr&on 11hnll nat be m:tda a.ft.or ·l;b~ 

Caam.iuaion hu notii'iGd. the lla.ilr~.da tha. t a:uch oo.ri, LU"C!' 11vnilnble for the uae or 

tho l!B..1.lrca.ds EUid ma.y l)n re:novad trce1 sueh interoMlljje tn.oka. The CanmtlBBion 

oh&.ll pr,.y dea:urro.~"' ohn.rgoo in o.ooordt1.rioo m. 'hh tha toms nnd provinir.ma oJ: tho 

J,.1111ooio.t:ton oi' Amsrioo.n Ratlroa.dc Fre1E;ht 1'ar1:'f 4-Y, I.C .c. 591l1!,. n. T. Jonoe, 

Agent, or st:pplsnents thereto and reiGBueo thereor. 

Tho OCDlllliasion ah&ll be r111Bponeiblo f'or 101111 oi' or du.ace to oc.rs 11.n:l. 

equip;nent of tho Enilroode IU1d oo.rs n.~,d equip:nent: mmed. by other:-. fo.r ,ibielt th" 

Railroads a.ro respondblo ivhile suoh cs.rs WJcl equir,ccnt nre in '(;ho posseu11ion or 

Ae Ot!GillOG ll.l1d. crEJWa ot two or mo1•0 of the po.rtics hereto Trill bo ueini; 

n.t t;bis ulll:le time traoko.ge B-E, lncl11ding tho in'torcMil£o fao1lltio9 o..nd wyo, it h 

a.6reod thnt oe.ah pnrty inll o.11irumo any Ue.b1l1',-y for iaju.ry to fr dee.th of iu:cy 

pcr.oon.ar p~~nc:u1. or lons of or dDmQ.CO to~ property o~uscd b;y ita aole ueg1i&enoo1 

11.Ild t!' SUCh inj\Uj"J donth, lODS or d.!un!l[!;O rooult:r; !'rem the OCllGUTrlll[; :nai;ligence of 

' two or t1oro o! the pertica horato, tho rc,11,pC'.ntibilit-y thorei'or shnll b 3 o.SBw·:iod 

equn.ll;y by tho pc--ties ,t fault. I1' such lli,,bility r&rults i'ran dei'ectc of 11quipmsnt 

of I.U'IY' y..rty, or oanourr1.n&).:y of 7lrtl or mere p11rties, the uo11t resul tin& e:lie.11 bo 

dividot\ en the a.nmo bash ne loa!l or doona~o :!"eflultinr,; rro:n ne5lii;cncc or i:Wlh po.ri:y 

O?' po.rtiB!I. 

-· ... ·-
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AR'.l'ICLE XII. 

'l'he pG.rtloa haNJto, 'ffi th ranpeo t 1:o th11' opera ti.Otl, ~r , Clquir,me-nt 41'1d 

c.pplllUl.Ct!C on Md OTO%' Dll.id: GO'V11nJ11IOnt trnokngc shall ocimp!y "rlth i:.11 11:ppliooblo 

ltn'11 a.nil t!1l a.pplwnhle rulaa, i-ae:;uln.flioM a.nd oi<dera prcnul~-cod by a.ny Board, 

CCIIUlliaeicn Ol" othor public body hnvUG jurii:uUution, ror tno· protootion of poi-aons 

or ctlll!lrl'li SO • 

110 lltl.llllbe::-o ot' or d.elef:& ti! to · Congreiaa or roa!dent oot1111issil'>ner uhn.ll bo . 
e.dmit-t:ed to u,y sharit or pcrl of 1:hia oontmet, or- to ~ bonof1t thnt m11:,r o:rine 

therei'rc:::1, '11'.::(; -t:hig p:rcr:1! ion a}~l'2 . :iot 'bo O 01l81..~od t~ (IX;te!JI! to th.lo contra.at 

if mo.do Y.-i:!:h o oorpmd:ion for 1 i:o ,;onorul. bonoi'!~. 

!lll.TlCLR XIV. 

~ho lla.llrco.da '71!1.rrruri: 1:hn.t 1;he-J hEl.vo not Olllplc,yed. o.ey poraon to 1101icit 

or soou.re this coutruot upon ney a.i;roemanil i'or o. ao:1cnicaion, poroontne:o, 'broko:ro.n;o. 

or otmtinGant ft,ti • Brl!lu.ch or th1D 'fflu·.r-anty 11bD.ll gin ·tho Oovorn:nmt the rl.c;ht to 

o.:utul the oontl"!!.et. or, 1n 1ta diserotion, 'bo deduct !':'c:n th& contl'aat pl"ioo or 

eons!dora.tlou the emou:i.t o!' i:uch ccr"'\iaaion, poracnta(!;e~ bro1'ar11.5t:11 or oimtinf.;ont: 

!'oau~ Thie ffll.rrn.nty ahn.ll :not 11pply to cCllm'lli11aions pa.yn.ble by oontraeilorc upon 

contN.ota or aet'.i.ea sncur!ld. O!' m11do tl~oui:;h bona !'ide 011tablioh11d oeotlUo:rci.s..l or 

ARTICLE XV. 

l'lhonevo:.- nn ao~11.l or potontinl labor displtto is dolnyi.."lc or thl•os..tat1s 

to d~b.y the '!rl.Jnoly por:f.'crinn..-uic: or tldo ccmtro.ot, 1:ho P.a.ilroii.da will 1.llunedia.toly . 
cive notioc thoruo:t' to "tr.£1 CcccnicaiCJ:L. Buoh notioe nlmll incla.tle s.11 nilo-:a.nt 

~ol"l'llll.tion ,-rith renpeot to such dinputo. 

Tho Co::11Uia~ion llltl:," term1n.~tc this L\~.rocncnt et i:u,y tir .. o upon i:.~ montha 

ed~:ac nctioo thoroo1' ir, T,Titins bo1.ng c1,·~ by the Ca:i.:u11i;ion to ·the UailrQl.do. 

Tho 1'1.nn.naitll 1J.11bili tio:i o.1Hm1no'1 ho!"ounlcw J::I· the Cou~n1a:i1on ohll.ll be 

condltiona.l upon tl,G ei:ntllabi.lH,.-y 01' 1'Wl1lo for pRy;aent or ncy t1lt\iJnG ,~hi oh me:, 

o.r!.ao, 

_,,_ 
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• 

ARtICLE '1:'II • 
... .. 

!!no IlailrO!ldn, in peri'orminc the work requ1rod by thb oor.tro.ct, aha.11 
• • " , )a , ~· ,, ,,. 

not di11crlmi.tmtc ego.ina'b !UJ7 e=ployoo or o.ppli~nnt trr. miplcrpont beonuao or rnoe, 

crood, ao1.or, or na.tion!ll o.."°1Gin. 
·'\• 't .. 

: • • .,. J . • , I • 'f" • • I • • • \ 1, • 

Tho lla.U.roa.do n.cro.i t~t tho prarlaion oi' above po.ra~n.ph will a.luo 

.1.11&ertod in all c,, choir suboontrclcts. For 'bhe JT,U1>0110 or thia Ari.ioic, '·11 
.• . . " { 

llU'boont:-o..-:t i11 defined e:s o.:rr:t 0C1??.tra.ct ontnrocl into by the Railro!U\11 \'11.th a-:ry 

individUQl, pnrtnorsh.t.p, aa11ooia'1lion, oorporfl.tion, eutti.to, or trust, or othar 
I • ! • • 

bu!inos:i entairp;iac or other lego.l ~~ftt.:Y, tor IL apooi!'io po.rt of the work 1:o bt1 
. . . . . . ,. -

por't'orincd in .:ionnootion with th11 !l\lf,pliou or ue1-vioaa !'urniohac': undor thb aontrnotJ 

provided, however, tl1At 11 cont..-o.ct tor tho turniohil:lj; of.' atrl.?lda.rd or OCJllllilorc:inl 

a.rtiolos o-:- rn-r lllll.tor1.o.lo aha.ll not ba ooneidi,red. au o. cuboontro.ot. 

/,lt1'ICLt .XVI!. 

( 1) It 1.c ull:lerutood ·cM t dbo lo11uro or i!lfonna ti.on roll>. ting to t h1;1 

v,cirk c:onl::l'e.otc)d fnr rui:reundor to cny poroon not ent!. tled to rooolvo it, or rail1t:-e 

to r.11.1.'agi:uu-d e.ll eooret, ooni'id,mtW and restrioted Jlll!.ti:or thnt mo.y cann to the 

l?ail:-oa.do or ony person wider thuir oontt"ol 1n oonnoction flith the worl: under tM.s 

c ontmot, lllS:Y i.ubjoot the llo.1.lroa.da, tboir a.con ta, e:.ployo£' o.nd su'boontructo:e to 

c1·iDWlll.l lio.bility \tndor tho J.a,ro of the Uni tod statoo. Seo Sootiona 10 11.M 16 

of tho A tcz:u.c Eruirr;y Aot of 1946 (PUblio I.Aw 5fl5 .. '78th Oonsrosa). 600 a.lso Ti tl& I 

o!· an J\ot a.pprovod .1unc 16, llll7, (-4.0 8t11t.217; 60 11.s.c. 31-42) !lo tu11endsa b)' an . . . 
t.ot ripprat"ed }.!11.rch 28, 1010 (64 Sta.t., Cho.p. 7D)J n.rul tlio pr~l.ai.om of e.n .\ct 

11:;,provod Jo.111u1.ry 12, 1930, (62 Stat, SJ 00 u.s.c., 4;j..46d), nu ,nipplC111ci:i t:od by 

'E::eout-1.vo Ortle:r No, 13301, datt1d lia1';)h 2c' .• l9'1C, 6 F . P.. 11471 oee o.lso, gencrully. 

tho l.tCJLi1c Bnorty /1.0t o!' l94G. {Pu'blic Low 665 - 70th Ooncrcsa), 

(2) Tho llE.Uroc.do itcrce to zont'ow, to e.ll eeourity rec;uln.tio:is l\lXl 

requirements o.r tho Ata:'.ic F.no:-~ Ctrl\J'Ji.113ion, Exeopt na t ho C~i:s,ian :znay autn.:.t'i:e, 

in noooruOJ'100 v.·1tl-. lieo\;iol\ 10 (l>)(D)( T3} oC tho .M:c:l\ia t:norc, J\ct o!' 1046• tho 

llnilroeus c..croc :rint t o porn.ii: e.\.y i:1~h1.d\1n.l to he.vo ncceac to rcstrioted dnta until 

.. 
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• 

• !• .- I•• • : 

the Camni11eion on the abs.meter, aaacxsie.tiono, aDd lcr/flli.y of suoh ind.irl!iu.a.l. ll.ll.d · 
. •• ;, .• - .. ; · ~ ~": .' . ..•• ," ; ·•;: \ I~ ·.-., .• ; I·~·?. ~· ,. -~ 

-bhe Oanmi11n:Lon irhD.11 .hn.vC1 c!.otarm5.nod thitt parcittin& sueh por11on ta b~"Te &ccen !,o 
_,,... _. ~.,. .. ~ ... ?. - ~-.., . ... l !·2 ... · .. t 'r", • t- t ._ :., , · · L.o • •;-.., ·~·-~ : :--"''• ' ~ ........ .., , ~,. .... ·.~t.. •.. • 

_restrioted dnta. "O!ill not ome.nissr tho or;munon _dofonao or noun.ty,·. lho· 'tann 
• I ~ ·! • t ·• .':,I, --.. /,.._ t • •• ,. .. ,~ ;~ • -\ .• ": "; •.'• . .~ ~=, :i• ; :: . •, ,•-' i• "'1 •:,,.•···.• t ; •• 

n "Gtriated deta.11 e.a 'Qsed 1n tJ,ia pa.ngr.11.plt ne= o.l..l dtttri. cCMoMli:nr; ~hit :na.:iuf'e.ct:ire 
a • "•". ._ •· • I' • •I :- • ./•,,"';• ' • • 0, ,. • • " ••• ; " 'o ~ ~ • • ·, • ·-. • • ( _. ' 'I 

,:ir ut.l1izll. tion 0:: a. ta::tia wraapcns, tha prod.ua tio:i or 1'1.JI sicm.e.bb 1l\l\ tori!l..l, or the 
. ..... . . r. r • .,· , , ., - i • ' ~· .. 

UMo or t'icuio=bltt lll!lter1a1 in tho pr~a1:11JJ1 o!' pOl*lur, but sha.11 not i.noluAe ltJ:l'J 

els.ta -whioh tho Ca:mdesi~ 1'ran ti1110 to tilno detarminos mny be publ!.ahed. without 
·· ... ,., . - .... · • r .,.,, 

&dvorselj" d'feotiJI& the CCD!ll!crl c.ofgnaa t\M 150~U1'1ty.. ~\O Ra.:tlroc.d~ s)nll lnaert in 

a.ti wboon1='~ots u:id~r thh oontrM_t p~arl.doni; 13.fcl)Ar to · thr, tm::t (!f Sootlo?lo 

( l) c..:id ( 2) o~ thi1 A:r1:ill1u. 

hocpt IUI othorwiae apooifioa.lly pravliocl in this oontni.ct, 1111 dicputoe 

001JCC1niin{,; quul!i.'ions or raot which mny D-rl1i10 htiraund.{l:-• and Yrhioh aru not dbpoood 

of' by nutual n1p"Ot:m10%lt1 aha.11 be doaldoc by o. ropr1t11ante.tivo or tho Cc:mnl.a:aion duly 

roduae hia doaloion to wr1tin& and :ns.11 a copy tharaaf to i;ho R4Ul"Onda. Vfithit! 

tllirly (30) d&.y11 rrm thi11 lllaiU.ng, tho ~ilron.ds wiy o..ppoa.l. in writing to the 

Commiuion, whoae m-it'i:on dec1.oion tharo~n shL\ll bo filu:\l n.nc1 ooncln11ive. l'endinf; 

denision oi" n. dispute herlfWUlor. the J>.a.Uroodo ahn.ll dilicQUtly prooaod ,11th 

porronuuico under thi11 oontrruit. '.l'o tho m:tont ~hnt dinputeo im"Ol'VII quoerti.ouo which 

nra subject to detornlnn.t:tcn by tho lntersto.te Com:-;ioroo Cor.md.a11ion, I~tione.l P.u.ilroad 

Adju.irt.:nant noa.rd, or other roi;..1ln:l:ory boey 1111:vinb ju.riadfotion owr zn.1.0h questionis, 

t'hio J\.rliclo ahl:l.ll not o.ppl:y-1 ti.Or tihall thb Artiole 141ply to cioputeo be'!:l,oon ~he 

P..11ilroo.da ,~hicl1 cio not imrolvc the C c:mnu uii;i.on. 

A.IITICLF. J.D:. 

11.i:: U&cd iil thio oontroot. thn toim 11 Cart:li11si(IIl'' nhall not1:1 the trnited 

t:;tc.to::i J1tcc.\io E:nurty CQ1111nia111on . armntod lr;- i'Ubl1c Lll'll 506 , 791:h Congr~oc, n?pruv!!/1 
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I • • ... -

.-
. - . " . ~/:-:. 

,.. t "' , r _ t.:.. 
• , .• ,. ~ . .1 

' : .. -· ·---:--
\ •, 

.) •• ' • :'li•" •.. I i • 
• I 1 • , : • t'' I .. ·; 1: -· .. 

., '\. ,'- : ' 

: .... : ·· .. . 
... . . 

~ ) I • 

~llia Asreement 111 oond! ticned upon the &pPronl, it r•qui:re4. by ~ · ~ • : ~··: •. 
• • • • L 

lzl'bey at11.to Oamm1rrie Oomlli.H!.011 ·of :thti
0 

• arrani;eccent horein.' ~on~~~lu.i>;d where~ 
. ,t . 

the Rt.ilroa.d11 ~11 cporo.te onr. truok!'-~• B-1, lnoluding 'ttio ·1ntero~o .;a~ilitios.' 
.. • J ~ • • • : _. I ~ : ' . .' ·':! • 

IUld wy11, and .,itu,reby the Pao1£'ic CDll!pUG' will to.lco UH in OOll:l"'Dll 'idbb tho Ur.ion 

Campu;r oC 1&1d line of re.1.lw.y ahown ln red on !xhibit ltj.'' bemon pointo .l. . 

om B, 

Ill WITRSB WHEREOF, tho p11.rtiea l'la'ra axoo11t1d thi1 oout:ra.ci~ u or the · . 

d.s,y 11.m\ year L'ir•t above wr1 tten • 

. ,U?fiTED SUTI:11 ilMO E!llmOY 00IDl18Sl01'i 

;.., 

Dy _____ ,.::.F.c;;,;;;.;:;;,,'ffo"io::1-~;r."---
~ " / 

lUJU.GER, JLo\'HFORll DI~CT.P.:D OPERATIOIIS ·~=-
By ,, ~ 

cPr't.k~ 
OREGOH-WA.BHINOTOI! WLROAI> & lJAV.tGL?IOI 

COMPA?I'! 
UNIO~ PAOIFIO R!.ILROAD COK?>JIY 

··-~ PRESIDENT ./ 

/ ., 

- 10 - 0011 
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!,up~omont1\l >.croo~oont :.o.' : 

ATOillC i;mmcY CO:J.ll~S IOH 

6 

n1IS ca:;rJ.CT, tJnto1·cd into thia 7 -r.:;.,- d C /,. ----'---- o.y of ..Z7~~1~,.G, 

by uid bo~roon tho I.J:i!TtD s11:r;;5 OF· JJ.i;;J!ICA (ho1·oina.ftor c.llllod the "Govornr.~•~t"). 

t.ctinc; b:, i:.nd throui;h tho Ur:ITr.n !:TATES AT~:IC t::t:R~Y CG: YI~SIW, crct.tod b:1 

f'l,illll.e I,nw 505, 79th Co:iGro:~, npjlrD\•cd J.ui;u:;t 1, 19461 (horoinllftor cnllotl th!i 

~coi:r..ic a ion" )i llO!lT!!I:?11 l'J.r.!f'IC iLUL:·£t.y CC! '.P.11::Y, 11 \';J. a eon~ in Corporuion, ( ho:·u-

1n11!tllr ca..'!.hd "P:i.cific Cir.n;,o.ny" ), nnd OP.r.co):-,1.A.Sl'IllCTO!l ltAimCAn .I: !:J..'JF1A·n~·: 

CO:·l'AJ.!, i:.11 O:-o,:;on Ccr;ior11.t.ien, nnd it~ Lus oou, U)llQi; r-;.c !F:C P.AIUlCA'J C\'.i J-f.!1, 

r. Ub.h Corpore.tion ( l:oroinr.!'tor colloct:voly cl\l lod tho "Union Co1:1pr.1,y" }. · ~r.J.tl 

r111lro111! cor:-.pt\.'\io:; r.ro '11.ho ho1·0 in11£ter oolh cti voly r!l!'orrod to 11:: 
11

F:11il ro,tc!c", 

'l'IHF:!'.F.r.s, n cc1•to.in contrnct Y/1\S ontorod into botlvoon tho pc.rt! cs 

hercito on llovodicr G, 1947. doc!.cna.~d nc contr11ct Ho • .A.l-H,-1-Gon-:!l: nnd 

· Yih.Zr'.F'.hS, by J..rtich n or cuid contrnct I! o, AT-t.!j-l-i;en-21, tho s!>r.10 

~r., condit!.onod upon 11.pproru, 1r roquirod, by tho Inteir:ta.to Ce::imorcD Cor.~nl:sionr 

c.nd 

Yil!EllEAS, pl!.Ttunnt to npFlic11.tion duly ir.ndo to tho lnto:-:tnto Con::1crco 

Cor.:nhl11on, which c.pplic11.Uo11 l'IU otricinll~· doslino.t11d as r!.r.a.ncei Dockot !lo, 

l692ti, t.nd upo.c Y!hich r.ppl1.c11.tion, D.!ld n!'tor honi·ini;, tho lntorst1\tei c~=:ircu 

Cor.o.1:dc,u icsuod itc roFort, ordor, a.ud cortifice.to tlntod Sop':oJr.bor 2t, 19,l! I 

o.nci 
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• 

cupon CC:"Flot:lon of tho 11::io o!' rn.U,:a.:,· bo tT;oon point.:> [',< ....._ ___ .. -
/, .. 

tho ce~cs1c:-i :ha.ll !'.1rni ch to 011cr. or tho l'!rd.lroncla c. dot.n1lod 

"J.s rc~:.....i for tl':o l'iijl:t tc u:io 1:lio lii::o c,f r11.!.hn:y bot>•oon 

poi1:t: !1-c, ~Jo r"d f1 c Ce1:1p1111~· nnd ti:., Cn!on Co::1r>~11y, 011.ch for 

itself, nc:-cc:: to po;: DJ1.'l11nlly for t1w11,ty-fho (26) yoLr:. or.c-t:::c11t-J­

fiftn (l/25) o~ _ono-~a.lf ,(1/.2.)_cr tt:o i111tin.l octua.l coa_f::_g,Lcpn--- ---
; · / i t.rJc';~:n o!' :nid lir.o of r11.illf11y bot,~oon -~oint~ il-C, w1 thout ! ~~!!.!:.c.:i_t :,_ 

"Onlo:s o~crt,1.so dircctcc! b:,, thn Co:r.r.ussi1m, tho poymr,h to ~o 

C'..!ltlo b:· tr.o 11'.c:Hic Co::,My o.nd t ho Union co:~piu1y o, provic!od in t.'Un 

t.rt:i cl c .,1-r.11 be pe.id to \:he :;1oclric Co'?pnn:, c.: rrh:10 conl:rc.ctcr of 

the Cc:.::ii;! ! on or to cuch otht.r co:1tr 1<ctc,r CLG tic Cc=i:i;1on ILJ\:1 

dc~1c~c.":1J, tor c.7pl1cc.Uc-r, 1:: roclucl:1on er co:t of worl: undor tho 

"t.cl"T'.: of sr.~~ pr~r.10 co:itr11ct cw ol:hor centre.ct. Tho ('!l.c!f!c Cc11,pn.ny 

t..r.'lhcrsc.ry clc.to or tho fir..=.l co::-plo\.1on of tho lino of rn.n,.e.y bo-
. ••·-r • ,._ · - - - • •- ,• 

tt:::c:. ;::o!r.a li-D c.r.d intcrcl:t.Jlbo t:-ncl:, 1U1d -r:yo <;reeks, Md :ubso· --· -• • •• . I---·-- . 
c;ucnt ".'&!T.e:.ts s~,1111 bo r,,;,do l\.'\."l'Jnll)' tl:oro11rtor n, prov ic!c~ in thir; 

c.rtlclo. -----·· 
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~uotlc>r. 2. J. rt l c lo )-:,· or : or.trt.o'. l/c,. J.T- ~~!-C::.in-:?l 1u c.~1:r<!c tl 

ru,d ,:,:,di r 1 od 1.o rot. c! I\C !oll cr1:1 1 

• 
"17hcn~-:ar ~, c.ctul!..l. c.,.- pot.~nt1oJ. l:bor dicq.'.1'..G io cloln:,·l~ 

or thrc.nton, to dt'lny tho tlt:?l I po:-!'er.n'3.Doci or tJ, ic oentrr.et, tho 

P.nllroc.do Trill 1nwo cl!r.to l :r c;i vo not!.co tho roof l o -::ho C:o::r.:u ccipn. 

Su r.h notico ahl\ll inclll il<i nll rolo,"N1t infor1ution T:ith ro=roc:t -:o 

ouch di:,p:it.o. 

"'!ho C:o~~.i:~ion rnuy tonninl\to t:hio r.c;rocacnl. r.t n.:iy tl1no 011 c!~ 

month' c notice. in ,·,Ti':inc; b11inc; c;1von by tho Co=ic,ion to th<i ndlro:i.C:~. 
--..--... - ·-··---· . ---··--- • • • • +. .. • - ·- •. " --· .., 

lf tho Co=Ja:.io:1 o:r.orcicCJo co.id ric;ht c,r. tci-i-.inci:1011 tho Rnilro11dc., 

nnd cnch or tt:om, l:hcroupcn ehcu.l be rolic\"hd !:'To~ llllY e.nd ,111 lil\biHt::,· 

fo~.l\ru1_u_n_l. pnyr.,ont!I pro·.rl ,\od for in J.r'l.iclo 1. !'Tom o.:1d 11..rtcr tho ... .. .. . 
offucti•10 dnto of tar:-.inc.ticn, I1, tho oYonl: tho <i!!'t>o1:1vo dcto at 

torn:inntion 1:: not tho ru1:1ivor:-c.ry dl\to on which, IU\ nnnuDJ. pn:11nont 

ia Jll\:fllblo, rollll\l :;hnll b:, pro rr.tcd c,n ll pc,r cUc:.., br.d.a. Md chnll bo 

fl\id ror thn p~r tfon c,f thl'I )'Ol'.r durin: r:hic:h tH:: l\i;rccr.,nt hr., b11c,11 

in offoct, 

nrr oitho1· tho Po.c.1!'1o Co:upcu:.y or Ul\ion Cot11".ny chnll fclil to 
' - ·-·- ... 

porfom o.n:,, of i t.s oblic11.tlon:, l!Jldoi- this r.i;:-ooir.ont, tho Cc::=i:c!.on 

JMY tor1'11nnto this o.5roo:nont o.s to tho rllilrood ,o dofnult1nr; by - . --- ...... .. 
~ivini ~o such ro.ilroo.d cix ~onthc 1 vr.-!tton notico or 1ntontion co --.. - ····--· -·-~·. .. .. . .. . , ......... . 
to do; pr'(1;'•,!.c\o~ .t.ho.t 1r during suoh lllx-inonth poriod tho ilofo.11lt-

• t . - • 

~ .._. " .· \ 
int; rc.1lr.11nd: c;;u:oots·, i.dd do!'o.ul t, ',;hon th1.:: r.croo111011t clui.ll not 

' .. ;t~:i .~· .•:_ ? \'•:. 
to1·iiiiMto"·boc:1.'l1i;:,i ,{ cuch do!'nul t, A dofo.\ll t b!I oiUor uil1·ond 

~ -~, :·:;i_.•· • .. ;4~•-.. - .... ·------
shill·l. , not' ):o·· i:c.~'i:.o !.of torr-,lnii.Uon of thi:I nc;reor.1<1nt by tho Co::c-.i:.a1on 

\ ., · .t• (.: ~ , •• )> 
' . • • . ~ •• l"'I..: 

cu to : tho-;otl-..!•:\rr.!'lrond. 
• ' \ ._~,j~~#w~ 

Tho tor1'3.ln:1.tion or thh 11i;roocont bocii.uoo 

of dof.11.ult b;: ono o!' tho ro.i11·ot1~• shnll not roHovo tho dofD.ultini; 
- .... . _ _ r 

compt1ny .rro1~ l. ti obli t;ii.t.ion to 11'11\ko all n..'lnuci.l pn:,monts 111 roc;11irod 
.... - - ... - -·· .. ·- ·- ----~ 

b;.· .\rti cl o ~.)10:-00!'. 
·-----·---

"It tho Con~-.1:.,ion tonn!nc.to: tho l!o.n.!'ord :?rojoc'!:, or nuapont11 

opontion thoroor tor 11..'I 1nd11finit.o period ·"hich· ~octiouaa for ono . ·- .... '• ... ··- .... ---
... • I 

. . ' :J / ;: 
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• 
yMr, tl~u...1....r.~r.i\o r.,":,' ~·,;·r'.!!'..:it~ thie "Cr"''• •u11t b:, t,l·11nc ·~ho ---··-··-- ---··--. - ····-----
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. ····---
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c.ontrM,t ~!o, J,T-'.~·-l~(;cn-:!l rC1r.il\1ns nnd continua~ in l"ull rorco 11:id o!'fcct, 
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DI \7I'J'!IT.SS \',i'iJIEO?, tho p11rtio~ hl\"!O or.ocu tod thi~ eont:·nct 11~ o!' tho 

\JHITr.l> STl1T~ IITCL!!C l::lil:Y.CY Cel: 1$!.IO!o: 
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COriF!DE,,TIAL-:-::lUBJZCT TO :!l;Sf.c:C'i'ION ONLY EY ?ARTIES TC· ·rm: R:::JOP.D --
This re-port will not be ,rintad in f\Jll in the permanent s eries 

of Intersta te Col:ll:ierce Cor.unissfon reports. 

INTERSTATE COMI-IERCE d0J,!?.i!SSI0N 

Finance Dooket Nq, 15925 

NORTHERN PACIFIC RAILWAY COMPANY, ET AL, 'l'RA.CY.Aa.E a:i:G-?.'l'S ETC. · 

Submitted July 151 194~. Decided Scwtmlibar 26, 19d9. 

(l) Acquisition by the Northern Pacif.ic naiJway Company of track~ 
age rights over that portion of the Y~k1ma branch line of 
r.?.ilroad of the Oregon-Washington Railroad &: !favigation 
Company, Union P~cific Railroad. Company, lesseo, between 
Kennewick and a connection tJi th tracks to be conG1:r~c ted 
by the United St~tes of .~ .. rica, in Bento.1 County, :'lash., 
approved and authorized. Conditiono prescribed. 

(2) Certi!1co.te issuod authorhing opa1•ation by the i'torthern 
Pacific R::i.ilway Com;,any and th:;i Union Pacific Railroad 
Company O\"er that portio.1 of a line of railroad, con­
structed and to be constructed by the Uni~Qd Sta.es of 
America, e;ctending from a connection ui th the Y.ikima 
branch of the Ore2;on-,1.:.shlngton lkil.road & Ne:11r;o.tio.1 
Compnny .:o and into an ex~hange ye.rd which the Uni ~cti. 
St,:,.tes 1·1111 construct near the north b~k of the Yn!rlm.i. 
River, in Benton County, ":l~sh. Conditions. pre~cri bed. 

L. B. d!lPonte, Conrod Olson, nnd F. J, Malia !or ~~Jlicru1ts, 
Roger I. Brirris .ind F. A. Al.lnn for Atomic Energy 

Commission. 
A~ N. Whitlock, Thomns n. 1':nEUire, rmd Larry H. Dug:m for 

Chlc~o t Milwaukee, St. PnUl and Pncif'lc Railrot.d C!lr.t::_:,;-.ny, 
intervener. 

J. B. Daubr.ns?cck, H.F. Lo~e, L, d. Border., A. R. Tenn, 
and G-. A. Robison for ~mployecs c-f the Chtce.50, l•iil~·raukee, 
St, P2.ul & Pacific Railroad Comp<!.ny. 

P. K. Byors and C. W. Stevens for other railway e::>.~)loyoes. 

REPORT OF THE CCMH!SSION 

DIVISION -. 1 COMliISSIOI-!ERS !..EE, J.tAHA .. i;,FIE, ..UlD M!LLER 

BY DIVISION 4: 

Exceptions to the report proposed by the ex~iner were filed 
and the cc.se w3.s ari;uc9- orally, Cur conclusions differ sor.1e,-;llat 
from those recommended by him. 

The Northern Pacific Rail,rn.y Comi)any, hore!.nr.ftor 
sometimes called the Ncrthern Pacific, and Ore.c;:on-·,lashlngton 
Railrcad. &: Navigation Com~any, Union Paci~ic Railroad 
Collri.)any, lessee, hereinafter referred tc j~lntly ne the Union 
Pacific, by applica ';ion filed Hovo~b .. r 25, 19-!7, ap~,lied for 
porr.iission, under section 1(18) of th& Inter~t~te Commorcc Act, 
to oxtcnd their oparations by trackage rishtt, c·nd j.)int use 
over that portion ~f a line of x·a1lroad, co.istructed and 
to be c:mstructed by tho United States of ~c.L·i ca, from a. ccn­
noction t1i ~h the Yakima brcnch of th::i Oroe;on-Uashingtcn Rnilr~ae.. 
& Navigation Ccmp.:m:r tc and intc o.n int orchruigc yo.rd which tho 

·- -·-- - - -- ·--- - - - --------- --------· - -· .. - - - ---
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United States will con~truct ne~r the north tam; of the Y3kima 
Rivor, appr1Jxi111ately 6.6'1 milc:ij in donr,ectic;n with which pro­
posed operation the North~rn Pad.fie Railwa~, Company pror>oses 
to acquiro, under secth,a 5(2) of thb i:.ctJ tro.~k.'.lgo rights ovor 
tho said Yakima branch from the point of c6r.noct1on with the 
proposed railroad t~ bo constructed by the United Stntes to 
Kennewick, o.pprox~mately 4.92 miles, o.11 in Bonton County, 
W11sh. The Ar.omJ.: Energy Commission, hcro1nc.1'ter re!errod to 
as AEC, 1~Lorv?ncd in support of tho application, and tho 
Chica~~, M1lwa:.ui:oe, St, Paul & Pac11'ic Rnilroad Company, horc­
inaf~•)r referred to ~fl tho Mi lwo.uk.:io, int orve:nod in opposi ~1 on 
thereto. A hearing WO.!:: hold imd bri ofe we!'O fl lo~.. At tho 
h~aring railway employees of tho Milwaukee, lines .~est, wore 
represented and opposed tho granting of thu application, 
Ropras~nto.tivos of other ro.ilwo.1 employees ~lso cntorod appear­
ancas at tho ho~ring but introdaccd ~o ovid~nco. No ropro3onta~ 
tions t.nvo bocn ,,10.dc by o.ny Sts.to authori:::•. Unless otho!'rlise 
indicated, all points hereinafter manticncd arc 1n tho St~to 
of Vlashingt6n. 

the solo purpose oft~~ ins~nnt applicntion is to provide 
neo!tional rail transportntion 3crvice from the ~outh tc tho 
H~nford Engineering Works, also ~nown o.s tho F.snford ?roj?ct, 
~ vast area locatod in Benton, Grant, and Fr~nklin Countios, 
comprising 640 aquaro miles, or raore th~n ~OC,000 ac~o~. Han­
ford ·.forks is used by the Govcrnmc·nt in tho i:,r?duction cf plu­
tonium, an clement which is n~t or.ly vital in connect~on with 
thci development of military weaporis, but v1hich also hc.s import­
a~t and far reaching poo.cetime applications. It is the only 
;arge-scalo plutonium producing pla..,t in tho United Stato~. 
Tremendous inbound tonnages of coal, chemicals and other com­
modities nro rucoived at tho project, making continued rail 
service thereto cssonti~l. 

Construction of Hanford Works w11~ co:rcnont:od in March 1943, 
~nd completed 1n February 1945, Th~ oriGinal constr-yction and 
opcr:1tion v,as cone.uctod b:, E. I. d•1 Pont do Nemours ~r.d Company, 
undor the supervision of tho i1ar Dcpr.rtmvnt, i:i :i.ccord:inco with 
t11c provisions of o. "pure cost contr!lct11 under which the Govc1•n­
~cnt agreed to reimburse thG contractor for all oxpond1turos 
:i.nd losses, including transportatio:,. cost~. By appropriate 
;onsrcssional logislo.tion approved .\ugust 1, 19-46, nnd an Execu­
tive Orda~ issued Dccombor 31, 1946, tho ~rojoct w:i.s tro.nsforrod 
from tho ~.:i.r Dcpart:ne:int to AEC, ,\s of Soptcmb,Jr l, 1946, tho 
General Electric Co1:1pc-.ny h!ls bcc.n :,pc.ro.ting Hanford Worlu, pur­
sua:,.t to n pure cost cont.ract substanti.:-.11~· th.:, same ~s :..he 

( 

or!ginal duPont contract. Since the inception of Bc:ifcrn norks, 
tho contracts under which operations o.ro conducted h3.v-)oocn 
classified as 1• secret" by the o.u t!:lo?' 1 ties ch:ireod ·.11 tr. the. duty 
of its administration. Tho nature of the project ~aquircs tho.t 
chc e;roat,;st dogroo of security be ei:er-;:ii:ed a.t all time:i b3-
co.usc tho interruption of plant produc~ion for any roason 

· would be critical. 

In connection with the oriiinal con~truction, the Govern- · 
men: built a otandard•gag~, single track railroad line to servo 
tht reeiuential and operation:i.l nrcas. This Government-ownod­
apd-operatod r~ilrocd system !s mode up of approXimatoly 180 
~11es of mnin lino, industrial spurs, ~nd cl~sslfication y~rds, 
~ portion of which formerly belonged to the Milwaukee. In 
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Finance Docket No. 14330, Chic~o, M. St.P. & P.R. Co •• Trustees 
Abandonment, 254 I.c.c; 831, decided Octot.er 15, l9·:3, 
wc~peiiiittad abandonment of that portion o!' the ?dilwaul~ee 's 
Hanford branch extending from a point near Vernita to Hanford, 
appror.imately 25.105 miles. Subsequently that segment was ac­
quired by the Government for $375,000, and it now forms a part 
of the Government railroad within the restricted area. 

At present, the only rail service to Hanford Worlts is pro­
vided from the north by th~ Milwaukee's Hanford branch extending 
from Beverly Junction to a connection with the Government-owned 
railroad, approximately 20.79 miles. Interchange is effected a~ 
Riverland, a point 13pproximately 1,75 cules inside the Go·,ern­
ment confine, but in the Milwaultee 1 s tariffs the station designa­
tion is sn,:,v;n as Hs.,ford. The history of the Mllwaukoe r:i line 
and its opere.tionsl function into the project will be described 
below, 

Richland ~s the residential section and the main adminis• 
tration area of Hanford Works, It is located;fD\ the c:~trc.me 
lt()utheasterr. aection of the reservation, ab~u~ 5 ~iles north of 

Ghe proposed connection with the Onion Pacific',.-Znd appro~imately 
a 'miles by rail from the connection with the Milwaul-:ce on the 
orth, Richland is to be developed into a nor:nal Ame~ican com-

111Unity. I. is a mod~rn and pe~m::mont city with st~dard 3chool 
facilitias, stores, service establishmonts, theaters, churches, 
recreational facilities, a post office, and a ~nk. Tt~s coltl!l'~n­
ity gru~ from approximately 259 inhabitants before tho project 
wo.s u:,dortakcn until now it contains sufficient housing to 
accor!lllod3te :!lppro):im::i.tely 19,000 injividuals whose family hoads 
are engaged in the operation of Hanford Works. In ncl.<:lition, 
anc.,tht1r community of about 5,000 c·:m:itruction workers is loca~oc! 
at North Richland, appro~imntely 2 miles north of tho ~xisting 
city limits of Richland. Tho industrinl area of tho proj~ct 
4~tends north, east, and west of Richlan1 and contains s~voral 
iiein production plants, l of which is not moro than 4 miles from 
~ichland. Other processing plan ts .ire located fortht,r north, and 
:i.ro closer to tho Milwauk.;;o than to the proposed intorch:mec ·11i th 
the applicants. Because of a current expansi,n program, it ls 
anticipated that tho porm~nont population of ~ichl~nd will ult!­
me.toly increase to 25,000 citizens, and tlw.t ~ho temporary popu­
lation of North Richlnnd, duri:18 tho period o! the new construc­
tion, \Yill npproxim::i.to 20,000 inhabitants. The work :i1roady 
assignc,c. in connoction with the o:r.pansion prog."O..'n i:: 11ufficio,1t 
to las: 4 or 5 years. 

In ord~r to oxpedito completion of the o~~:lnsion pro[ram 
tlnr' in tho interest of economy, the nuthoritio~ :it lfanford ·aorks 
r,contly have obtained tho use of o. major portion of the Govern­
:,cnt-owncd Pasco General Depot, hcrcino.ftc.r ::<'mi::t1mcs roforrod 
to as the depot, located southo:ist of Pe.sec no.:.".lr tho conflucn1..o 
o: tho Sno.k~ nnd Col\lr.lbie. Rivers. fhe dopot i~ ~p~ro7ii110.toly 
15 r.iilcs from Richland, ::md cons is ts of B pon:i:ini::1:t type modern 
9'arehouses, c,::i.ch c;-,i1tnini~1g o.pproximatol:r l6E,OOO :iquarc foot 
J1' floor spaco. In ~ddi t~.r,n, vc.rious other '3hops r·.nd s1;rvi co 
bJildine,s, which are c.ppurtono.nt to :m ost:i.oliehmont of this 
ioturc, aro ~v:i!lable. The depot area comrriscs 71C a.ores ~nd 
is provido~ wit~ ndcquato outside storosc y:irde, roadways, 
unloading docks, o. railroad systcrn to moet tho requirements 

R-0026691 
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or tho oporo.tion, :md is fci1ced :ind patrolled in accordn."lco with 
security regulations. It is cons{do:red a pcrm:mcnt fo.cility in 
connection with .future operations c:,f lbntord Hot>ks. Th .. origin9.l 
cost to tho Goverruncnt for construction of the warehouse ~u1ld~ 
ings alone in 1942 was approximately $2,535,000, nnd it is csti­
Ul\ted tha.t to duplicato thoso warehouses on tho lbnford Project 
at present prices would coat tho Govornm~nt mo~o th~n ~5 1 000,000, 
exclusive or nacoss:ir:, appurtonances. Th~ depot is s\·:itchod by 
the Northern P:icific, 'tlu t the tro.cks of the Spolc::.n<> J Portl.1nci & 
Seattle Railway are adjacent thereto. It is utilir:ad for atorn.gc, 
of various materials and equipment which must be protected from 
the wonther, nnd ,·:hich aro now -'lrriving for the C\.l,rront o:xpo.nsion 
progrwn at Hanford ·:,orks. Botwoen Juno 19; 1947, and J:inuo.ry 25, 
1948, o total of 167 co.rlo~ds, or 9 1 364,246 pounds, of freight w:i~ 
r&coivod and placed in storasc at th~ dopot for ultimato uso at 
Richland. Much of this property was rec.cl ·1ed by rail, nnd con­
sists principally of building materials and cert~in chornicals. 
The volumo 111 expected to incrc:iso greatly. Storage isp11c.:i !er 
chemicals shipped 1n tank-car lots is limited in the restrictod 
arGa so that provision ir.ust bo t1nc!.e: to hold r.holllicals o.t the 
depot until n~odod, Some plumbing supplies sto~cd at the depot 
were trucked in from Portland, Oreg,, and other n~o.rby points. 

Nosotlntions for a southern rail corL~ection to sorv~ tho 
project were commenced in Juno 19~3, when the ::i.pplicants were 
invited by army officio.la in chorge or construction a.~ }.anford 
Works to build, at tho railroads' eitpnnsoJ, 9. lin<> to connect 
near Richland with tho Government •s r :, i::.road them under constr\lc­
tion within tho re.scrvc.tion. This tho rrdlroo.ds rofu:iod to do. 
Subs~qucnt discussions involving alternative proposals wore had 
betwoon tho parties, cul:nino.ting in :in agrocmc~t roached during 
th~ first week of August 1943, under which tho r~ilroads w~rc 
to contribute ~7~1 000 and to pay an allowance uf ,2 for oach 
loaded car ho.ndlcd in linc-ho.ul rnovomGnt into or out of tho pro­
ject. Because of higher construction costs in 1947 as c,:,mparod 
to 19431 those a~ounts wore lncrcoscd to $100,0UO o.nd $~ per 
car, respoct1voly, in tho fin1l contract. The lump-sum contri­
bution by the r:i.!lro:i.ds Yins to bo in liou of the cost to them 
of constructing intc.rchang~ tr'lcks :i.t the point of connection. 
The project authorit1os in:Jist.;;d th:lt !'or security r.:asons tho 
intorcrumgo yards be locatod w!.t!:in thi.: •1 0:iarv:i.tion. Contr~.cts 
coverins tho proposed construction by tho Govcrrun,;nt o.nd opera­
tion by the opplicantt of the southG~n gatoway wor~ prop:i.rGd nnd 
completed in Sopturnbvr 194.3, but bcc;,uso of f'liluro to obt:i.1n 
roquiaito npprovcl of the Cfflco of ~~fcnac Trc.noport11tion such 
construction 11nd operation into thc. proj~ct were not consummQtcd 
at th:!t tice. '!'hcroa1'tor tho r.io.ttor le..y dormant unt.11 r.hc 
middle of 19'17 when the then corn:nand;l ng of! leer o!' the. p?-oject 
contacted tho o.pplicants and agcin broached the proposition tha t 
tho r:iilruads build n southorn connection at thair own o:xp1:nou, 
Th,:, :ipplicnnt! rGjectcd the idea of building into tho project 
but stated that they 'llere willing to resume negotiations en ba::es 
similar to those existing in 1943, wh~ tho original proposal was 
blocked. Further discussions were h!ld which !'inally ros\1lted in 
execution of tho two ccntro.cts covering tho proposed construction 
and opcr'ltion of the southern connection !'or which nutho1·i ty is 
sought in the instant opplication. 

i 
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Both agreements are da~ed Novem~er 6/ 1~47, and .~e con~1-
tioned upon our prior apprJval, 1f such approv.al is ro~uired. 
Pursuant to the terms c,f the fil•st contract, tha t•nion Pacific 
grants to ~he Northern Paci.fie tl~e ri;;ht to t:se in b!'idi;;e move­
ment tlwt lJ01·tion or the fo:rr.ier 1sYak1ma brur.ch, E1:.:te:1din~ froo 
a connection at Kenn euick to the ~'l:lnction or tne t:ntl)n Pacific I s 
line with the trnck to be ~onst~uotej by the G~vern~ent, ~ 
distance of ap:.;,ro:dmately :26,000 feet. As oomJe:H;etion fo~~ the 
:z::1gh"ts sr:?.nted, the Northern Pactx'ic :i.ireea to !Jar the SWll of 
~,5!*.:32 per annum, or one-h.?.1f of ::i percent on nn 3.(.;Teed. book 
value. of $183,772.93, plus one-half or 5 percent ~pon the nctuaJ. 
cost of nl.l fc.ture addHions and bettermenta char~ea'ola to 
c~:;1 t:;,J. account. The Nort,1ein ~acific '"'111 also pay ~ per .. cc.r 
proportion of the nctu.:u costs incurred by ·the U11ton Pacific 
for m.-.inten?.nce and o~erat1on, 1ncludine; insura.'lcc a.~d taxes. 
Follc\-/in:;: a test period the parti e& may ag:·ee Ul)O:l a. fle.t-rc.te 
per-ca:• cha:-e;e which will be subjoct to !ut•u·e chaPges from 

J 

time to time as cor.di ticns w:irr:int. Nothing herein 1s to be con­
s..t.nu?d.....as_~..e..x:n;iJLti.tO_!L ~O ~hSJ'}l,;El the re'li.: __ Q..r ~e_ !3~i;1~_1J?-.e.l'~Q!'/ 

j wi.th!,ut-0-ur pr1ol'Jl!.thority. General C"'nt::-ol, management ana. 
/ adminiotration of. the Jc,int trackAge stu-il remain in the Union 

Pacific, · but P.11 rules, rej..tlatl.ons, and tr:i.in ,;-:heC:.ule11 Gh~l 
be equc>.1 1 Just, ::md f!lir as bet•·,e'ln the parties using the l1r.e. 
The bocks nnd records of the Union Pac~fic ~A~ri~g on the cocts. 
of 1m~,r;,vements "to the prope1•ty, er of meo.1n·~cr,1:1nc'l arul cpGr~tion 
thereof, shall be m~de an:11uble '1.C the l'lc:-tl".e:-n PMific fot" 1n­
spoct1on at nl l times. Sh~ulc. t:1".l No:-t:1ern ?.:1cific :ief;.,.ul t ::in 
any paymcmt or f:u.l tr;1 perf~r:n :m:• c-f i\;fl c"'vt-nante unu.t'!l th'3 
a.i/;reemcnt, uhich dcfa:il t er !'allu!'e skull continue fo:- ;:. p2riod 
of 6 mcnths after ,rr1tten nC'tice :,y thl.! t:n1,.,n Pac\fic, ~he latter 
may, at its election, term1:1~te thF· ee;,·.~ement and eJrcluci.e the 
former i'rcm all use of the ·1)ropa:.-·cr c:-veN,i thereby. Othe.t' ~,ro­
vislons pertaining t::i Jnint ,:,ruplo~1 ues., clsmo.~t: clr.i.ics f0r loss c,f 
t:iroparty ::ir injury tc- ~ersons, ne~1.ige:1.cc of \·:cr1'.1oon, c1 ear111g 
wrecks, r.nd l'.!•bi trntion, i:.suc:.:ily .:;rnbodiee. in instriunentc cc;,;~ri.1~ 
joint-fr.clli ty errangem-,r.ts botw,J,.m r:.u.lroaus are ccnt.1.ined ln 
tho C;sl"'oernent. The cc,:1t:-nct, by 1'!:s teri.le, le to bocooe 
effect1·1c up:-n ccm:plet1on of c~nsr.: ucti:-n of the G~vernmcnt 
t\"ack vi th Hhich ~he Y.:o.kil!ln brr~.:". is tc ccnnrct, r.r.d ct1r,tinuo 
in effect so long ns tnG ?kirthcrn r'r,cl! .1.c s~l ha\·e t11e r1G1lt 
to operate over said Gov~rnr.ient t.·ack; ,r.:,vided that the North~:-n 
Pacific may 1:erminate the ag1·ee.:i~r1t. 'cy 6 mo.1-:hs I notice in 
writing at anytim~ af tei• 2 :reore :;:':•om sa~h el":t eo"ti ve d:ite. 

The second at7ee!:lent ls by a:id between tl-:.e Unite'i e-tateG ot 
Ainerica, acting t~·ouih tt:.e ~U!:C, on the cne hr..nd, t..nd the ~01·"1.h­
ern Pacific :-nd Unl..on Pacific, on "the other. It p,•cvides tho t 
the c~vei"ntne~t wi '!..l at its :.ole ~ost :ind expense ac(!ulre the 
necessary ri;ht-o:'-,,ay i'or, am! construct a line of railroad 
extending from the point or connection u1 th the e::tiettnr:; Gove.·n­
ment line within the re:iervation ::1·~ or near ~!chlana. to a ccnncc­
tion with" the Yal,ii:ta branch or the Union ?a::i!ic, appro:;ir.t::i"tely 
5.·1 miles, 1nclud1nc; a brid~e acroos t:1e Y~ir,:e. R\i·er; also ~he 
facilities Rt the 1nterch.:·nge yard, end a wye track to be l:icatec. 
at a :.,oint bet,teen said interch;:.nge yard nnd EticE-..lE\r.d. •r;ion ce:m­
yletion of e.11 such construc.tiC'n, the o.pplic,mte ilhc..ll ecch 
c:-ntri:,ute one-half cf ·,;he st:r.1 of 3]00,000, which sum it 18 
ai;ree:i r.-.irly repreeents the cost to w!'lich the ap:_,:!.jcMts ,::iuld 
be oc.~jccted if they ci:instructed intercl'>~l"f:C trnclt,.g-e a:v t~•a 
point of con:1 ectii:,n with the ~c.kim£\ l::l"MCh. Fer ti.c ri¢ht t :: 
opJri:te over the Government 1s line bot~1een the soutl:e .:"!1 br.und.~y 
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'Jf Hanford '/t'rks, on the north bo.nk c, f the Yakicm Rivor1 to the 
connectic-h with tho Union Poe if le I o Y;'lldmn br.·mch, ;\ppro::ira.!.t ely 
3,4 milos, the npplic~nts ~lso will pny, ns rontnl, until such 
time o.s the totc.l of such pc.ymants mne e by thum ec.unls the 
initial actual c~st t~ thu Government of ccnatruciing that seg­
ment, the sum ~1' J4 fer each londed car m~ved in eithor t11.'ection 
over the scgraent, on which the haul. of the N,,rth~1·n Pacifi~ is 
btly'.'nd Pas co and that cf tho Unirn Pacific is beyrnd Kenne\·rick. 
Stoppage in transit at Kennow1,:k rr~rn pc: int s. beyond a hall net 
cause a shipment to lt'se the character of a line-haul mov~cnt. 
After ouch rental payr.i~nts $hall e~ual tho cost of constructing 
the b:;.•idgo and th.:i serr:ient from the :>ridge t~ tho ccru:oction 
\~1th the Yakima branch, tho applict'nts shall continue to ha\•e 
the rir;,ht, during th;; torrn of the ag;•oemant...~to opol'at(? ; v.:i• the 
track3tc llithout further rr.mtal payments'. (NoJ r.::ntal or :ithcr 
cha1·ie is to be paid by the ap:plic an ts for 't'n'e :-ibht to oi)erata 
C1Ver the oe~ent extending 1'r.im the n~rth bank of the Yakima 
River tc:- the interchange yard, fo1• us.:i cf tho facilities at the 
yard or the wyc traclc. The applicants inay, by mutual ar..r.·oor.ient, 
arran4.ll. for cJ:.ther_stL. ~h.ci:!....to O!)Cr-aze- a -~ t:•ain ' 'bej;J1..cum..-
~·,1 ck and lih!.J..n~~~~"!Ge .Y~_E-_ :!,n...ordo:1;...t.:>-t1.'1.ll.e..-th.a...ims1n.~.s.._ 
Q1:...bo.th-l:!ai-1r.oads1-tho- ciilJ.rc-a.d_o!'erat.!!JLlluch ,ll'int train s~ 
be concidcrcd as the agcmt of the othel' c:-im~,.any in s.u~.h_opc.ro..tic-n. 
~y-:tarl!:.inat_c the agreement at an;; tine U~"n 6 
mcnrt~\·anJLc:_n.:.t1.ce _in w.-itinG t(') tho a:,plic;i.nts. 

\ The estimated cost of the b1•j dge nnd the t::'ac · whicn 
, the ,')4-per-car allowance 1s applicable amounts t / 251 00 In 

addi t1on, the Union Pacific ~nll incur a capital :.•e of 

/

13, 322 for constru9t1on of a. connection bet!-leen its Yak1m~ bl"ench 
and the Governments trackage aervins the Hru1ford area. ~un­
atruction of the C-ov ernment I s tr a.ck will commence· pronr;.:,tl:, U::.:>On 
our .:-.1:,pro7al of the application herein. T:-r.f!'ic antlcij;isted by 
the ~~plicants to be har.dl~d thro~gh the southern connection 
during the first 5 yea:rs of opar:\tion comr.iencing July l, 19·.rn, 
in order, is ahoun a.a ?,O~J, 9,940, a,255, 6,256, and 8,256. 

No. 2:17.C:V-191-TOR 

carlo.:'~s. T~e pr1ncip!\l commodities expected to be hendled1 r~d 
the probable points of origin, ni·e sho\·>n ~s follows: C.;me:it fro1:1 
Lime, Oreg., Seattle end S;,okane; cc".l. fn.,r.1 Cas cla Gate, Ut,:11, 
ana. Kleen burn a.'1d Rock Springs, Wyo. ; iron rnd st eel from -
Seattle, Po1•tl.:md, Chlc.lgo, Ill., nnd ri ttsburgh, P:i. i m:-.chinery 
!rem Chier.go and SchenectC\d~·, 11. Y.; nnd lumbe:- lll1d miocell~eous 
construction and opernting cnter!nls fro~ ?ortland a..~d Tacoma. 
Th:i mmual average tl'P.f1'1c for the succeeding yaars, afte.' the 
fi!th fiscal year ended June 30, 1953, is estimated at ?,266 
carloads, ccnsi~ting cf 7,ooo of coal and 266 carloadG of cis­
cellaneous matarinls. The foregoing estirantes of tr.3.ffic 
r~pre~ent o.n arbitrary allocation for the combined operations 
of the al)plicants; nc breakdc\m is r.iaci.e as tc the rcs::,cct!.ve 
individual business each o! the~ anticipate handling int~ th~ 
project. 

Coal is the bulk t,f the inbound t:nnase tl• the !:ian!c:.•d W:.:.·l-:s, 
although considerable other trat!'ic :till be required in cai•rying 
out the expansion prcgrfllll • .An estimated 40 perc,.mt. ,;.f the t1•affie, 
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except coal, is oxpoctod to move through tho southern conn~ction. 
'l'hc coal mc.y bo handled through ci thcr c.::n?!O c iaon, de;pc.nding 
upon the source of supply, the rntos ~pplic~blc th~r~on, ~nd 
other factors. Contracts ere made on o BTU ba3is in tho spring 
of cnch ycnr for tho nmount of cool ostim~tcd to bo noodod ot 
the project during th~ coming ycnr. At the timo of the honring, 
somo conl wc.s being obtoino~ from mines loc~l ~c tho fdlw~ukoo 
:ind no doubt would continua to be h~ndlcj by th:\t carrier tt...::'rugh, 
tho northom connection so lonG ns those Sl)Urces rcm:iin a vo.j l11blo. 
It is the opinion of responsible officers of b~;th .\EC 3nd tho 
prime contr!lctor th:\ t sufficient tr!lffic ,·;i 11 1:\IWC inbr.,und to 
th~ project to ~upp~rt profitable o~~rc.tions by th~ applicants 
as woll :i.s tho Y.ilv•nuke.::. An oqui toblo o.nd fo.ir distr1 bu ti e>n of 
o.11 shipmc::nts 1~ contcmplr,tc.d, bcca.uec, to c.i vort tr~:'fic from 
the Milwaukoo to ~n oxtont th~t opcrntinns th.rough the ncrthorn 
c~nncction no longor would be profitnble ~nd c~u~ng,r di9c~ntinu­
nncc of th:it 5!!.tcv1:iy by :ib:indl~nmc.,nt of th-. He.nford br~c!'l would 
defeat the prim~ry purpose "f tho plnr. saol<ing ~ddi tion:il ro.11 
service to tho project, Because. of the current cxp!'.?lsion prc­
srom, tho trQnsport~tion superintendent of the ?rime ccntra~tor 
.ast1rn'.l tod tho. t c.ven with ccnstructi•Jn c,f tho se>utho!'n connoct1 on, 
the.: M1lwaukc.~ •a rovonucs from project traffic !or the nc;tt :S or 
,;, years will bo compar~blt: te thoso roc.:,ivcd by it lluring tho 
pnst 2 or 3 yc.,o.~s. 

Financicl results of cpor:ition for th~ first 5 years mc,n-
tiont:d above o.re shown by the a.ppli.c:mt-s <1.s follcws: Gross 
frci~ht revenues $2,70:5,-500, ~6,2':i9,700, ~~.110,coo, c2,11e,ooo, 
and .,,.2,11e,ooo; oper:it1n:, ·.;:vp~n:i·,s, ~st.l?:1:l1;eid :;,.t 50 percent of 
grcss rov~nuos, ~l,351,750, ~l,64;,eso, ~l,059,000,~l,059,000 
and ~l,05~,ooo; jcint-fncility rents, rcprosonting r~ntnl pr.y­
monts at tho r a to of, ... c. car o.s provideJ in th~ contract, 
~28 1 160, (;39,760, 033,024, (;.33,024, nnd ~133,02~; 11nd not rn!lwny 
opcrnting inco~o Cl,323,590, ~l,610,0901 Cl,025,~76, ~l,025,976, 
and tl,0251 976. Corresponding figu~os for tho nnnunl avorago 
succtzoding years aro C,l,536,700, i.m;s,350, 029_.0~, nnd ~739,286. 

Proponents of tho southern con:1.oction\ rol:r primnrily on 
tho i;:rca tor dogrce o:!' sccuri t':/, rmd sc.condarily on the op .. r~tins :, 
convc.,nicnco and tho lcrgo snvincs in tr11nsport~tion ccsts that ~~ 

/

will result if such connection is :n:iclc av:.11.i.blo. Conco:-n was f 
cxpr.:issod by the present cr.no.bi:ir of lb.nford 'iiC'rl~s, who t e ct::irgoc 
with tho rosponsib1l!ty 0f its security, as to thu r!~il f•::.cili .. 
tics now serving the project. It is his -;pini,:,n t'nt c.nc-tJ--~r 
rD.ilrcad line to tho nrcn is n,:,;dc1 ns n cat tor vf rr..'!!no.1•:; 
prudence, o.nd in order to cinillliZe tho poss1b1l1 ty -:f int ur­
ruption of: mnu1·acturing opert1tions that ~ny discontinui:mc,;i nf 
rail sc.ruicc t.:.· tho llroa would ontail. In his judgment the pl•o:­
poscd connection with the union P~c!fic ~n the south would pro-~ 
v1do, at modc:,t cxpon:ie, tho r:iost off'oct! vc and practical n:ec.m; Yi) 
~f obtaining ldditional r~il transportnti~n service to the pro­
ject. Such ll connoction, in addition to me.kins;; o.vnil~blo ccm­
plotcly dif!'nr~nt transccntincnto.l rail nctw.:irl~s 1.Jf tho ::.ppli­
cants, wnuld also bo ovor tr~cks physicc.11:; loco.tcd et t1 con­
sido;•ablo distnncc from tho oxistins;; Milwaukoo ,..utlet. He h'ls 
nc fault to find with the qu~l!ty of sorvico performon ~Y tho 
r11wo.ukec during the wo.r, but insists that th~ s1gnific~nce of 
bnford '.',orks, at that time, was virtually unknown 1·:hilo n-:m its 

\

r..ilito.ry importance is common knowledgo tr.roush~ut tho wcrld, 
·,nd plo.ns must bo formulo.tod on the basis tho.t in the ovcnt ~f 
l"uturo omcrgoncy tho project will be n t tho tc,p ~f any list of 
~at1onal dofonso tnrsots. 
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As to secondary reasons ~d~oc~ted, it is stated that the 
southern connection is essential fo~ the efficient use of the 
Pasco storage 1'ac1lity. Under' ex!st1,ng conditions, rail traffic 
stored at the depot must move via the No~thern Pacific from 
Pasco to Easton, and thence over the I.O,lwaukee for delivery 
to the Government railroad at Hanford, a distance of approxi­
mately 25? miles, as compared to a si~le line haul of 14 miles 
over the proposed connection to Richland. Excessive transporta­
tion costs also result. For example, a 30,ooo~pound carload of 
machinery moved over the longer rail route would result in 
freight charges amounting to ~360. The same sh!.pmont by collllllon . 
carrier truck from the depot to Hanford would cost &99, and to 
Richland $54. Cumber~ome articles not readily susceptible to 
truck transportation now must be handled by rail over the cir­
cuitous routP to Hanford. Then too the trucking of materialt 
between the depot and Richland. 1s not desirable because of con• : . 
gested traffic conditions on tho highWay, and the bottloncck ~i 
through the Yakima valley and ovor the Pasco bridge. If the ! 
southern connection is authorized, all materials requiring war, ­
housing could bo shipped by r::i.il from the depot to Richland 
at a nolll1nal transit ch&.rgo. The Milwaukee conhnds that 
transit arrangements at the depot would be so co~olica.tod .:ind 
expensive to administGr that no economical rules or practJcablo 
plan of handling traffic in th~t 1:1annor could be devised·. The 

- -- southern connE:ction would also reduce, by mo:oe than :SOO l!'.iles, 
tho distance between the Hanford project and the Los Alo.mos 
pi>oject of the AEC near Santa Fo, !{. i4cx., :i.nd conceivably could 
result in a reduction in transit time of from 2 to 5 days on 
carload shipments to tho project from major shipping points in , 
California, Colorado, Ne,w Mo:;,;ico, Ore~on, Idaho, r,yoming and 
points in southern and southwosturn territories. 

Considornblo tostimon7 was adduced at tho hearing tanding 
to show the effect tho southern connoction would ha.ve on freight 
rates to Hanford Works. Tho trii.f.!"1c supervisor for the primo 
contractor tostified th!lt such ratos would boon the s:i.mo b::i.sis 
as thosn applying to P::.sco and K-:,nnew!ck, and as :\ r.:.sult tho 
Milw:i.ik'1l<, would be forced to moot these rates or loso oompeti­
':~.vo tr:affic on V!h:l.ch a lowor r:i.tc W'\S c.pplicoblc to Pasco or 
Kennewick than to H:mford. Pro:Jt:nt l'~tes on cofll from Synnysido 
!lnd ,iottis, Utah,to Konnc1vick :,.re ~l.05 a ton lower trum to 
Hanford; and .Crom Kl.:onburn, ilyo·., the di!'fQrGntio.l on tho samo 
commodity vi:,. tho southorn connection is $1.29 a ton low~r than 
th~ w.iwaukoc ratu to Hanford. Tho oxcoss rail milcagos from 
thcso points via the ?.U.lwaukoc ~nd its connections to Hanford 
~s compared to tho routes over the applicants' connections to 
Kcnn~wick aro as follows: Klocnburn aa miles, Wottis 240 miles, 
and Sunnyside 186 miles. Tho Union Pacific's route from 
Kcnnowick to Portland is also substanti~lly shorter th!ln thc.t 
of tho Milwauke~ from Hanford through Tnco111.~. Other compari­
sons of distoncvs favorable via the proposed conn~ction and 
tho applicants• lines aro of record, but ncod not be dotnilod 
heroin. 

In many instances proposals for ~djustmcnt of collll!lerci::i.l 
class and commodity rotes to and from HAn!'ord wcro acted upon 
..:'avoro.bly by the carriors so ths.t the same bases of r~tos ore. 
now in effect to or from Kennewick as are applicablo vio. the 
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Milwaukee to or from lul.nf.:>rd. The traffic si:.pel"viso:.:- was told 
by officia ls of tlle Milwau~1oe tlu!.t because of the- geographical 
location of Hanford as compared to K3nr.ewicl:I ~ complete equal~ 
ization of rates could r.ot be made, bnt that. 1'.: was felt reduc­
t! ons could be effected in perhaps 90 perc"lnt of the case"I npo:i 
the assurance tbat the sou~hern connection wculd not materialize. 
A·1proval o!' an application under sect.lcm 4 of the act may be 
necessary in order to 1,ffer.t so~e of the reductione contemplated. 
Since the filing of t~e ins tant applice.tion, however, tha ?U.lwau­
kee 's efforts to redu.::f! rates to the Kcnne1vick bE.si s have bec.n 
going .rorward more re.pj.dly, e.nd at the t:ime r-f ·the e:.• .:: u:ie.! ~ the 
~,l"··::,:t'eJ!I was prao"Cically cocple ted. 

Effective Novembe r 8, 1943, Milwaukee section 22 quotation 
tlo, A-4 was ncgotia ted which afforded the ume net cash land­
grant rates, plus 10 cer.ts pc.r 100 pour.as, as wo:::-e 'lpplica~l.c 
via the Northern Pacifj c between Ken:1ewi ck und cortain dofined 
territor16S througho~t th~ coun~ry on traf!ic moving to er frcm 
Hanford. It d1!;,1~ppl:,:___on co:il f_!o~ ] l.7.omi~~_; but did apply 
to United States prop~r~y-siunpAd on Governmont bills of ladl!!S.._ 
for Afil:._ount of tho t,~r-1lfJl!).1:..1;.ment on which !:he ,;l'.r...Dei)ar.tm~nt 
wa.~ on±~t.1!ld_J;o reducticn of rate= ovar l~-gran~u.t.c.s. Tho;/' 
quotation 11.fforded--soce measure...,,rt~'IiCT h pa.•,ll!ICnt of higher 
freight charges at H:lnfor1 con:pa!'ec w!.tr. r:it.t's ~pplicablc ·~o or 
from Kennewick. N'ev:::rthelo:::s, 16 was ozticatcd tl~t from tho 
start of the. projoct in 1343 to ctolJor l, 1946, tho Government 
would have saved appro;.!J:lc\~oly i~.509,000 in freight cl1S.rgcs 
p&id to th(; Milwaukoe and !ts connoc~icns if t~oro na.d C(;un a 
physical conro~tion with tne applicanf;s on tho south, and lnnd­
grant rates ha.d applied on tho shipmen t. ~ moved into the project. 
Since such rates v:cro ropon.::.ed offcct!.vc Octob<a,r ::i., 1946, m, 
sD.vings with rospoct thorct;;o vioulc hnvo accrued to tho Oovcrr.-
1:l<)nt after that de.to. Cons .. quam:ly, this prui.sc ot' tho en.s o r.occl 
not be con=idorod further. I 

For tho per iod January l to D~co~bcr 31, 1947, snvings in 
freight on coa.l sl::.ipin;mts rc.cciv1;;d <1 t H."l?lford would have amou."ltOd 
to $266,591, and on t he (I.Ctual c:.rlo~d m.:ivcrron':s of v::irious ether 
commodities to $31,380, if a soutr-orn connoction to the project 
had boon av~il~b~o. Tho AEC belicvo~ thnt with the incrca::c of 
!uturc shipmeni:s iis " result of the c:xponsi.cr proe;rwn, tho :av­
ings in fro 1ght cho.rges correspondingly will 'o.:J groo. tc.or, The 
tr11ff!.c supr.rvisor !'or the pri.iie contro.ct or is conc•Jrnod ! .r.r st 
of nll with the ro.teJ tho Govcrnc.:nl. mu~t p'.'y on trnfflc tc- and 
!'rom thG projoct; tho nw.ttcr of dist :.neos thu shipm:mts r.iu::t move 
is sccond:iry. 

Prior to 194:3, the; Milwaukee 1 :: rate s to Hanford wcr~ not 
spccifico.lly de::ignoc! for tho traffic wh'lch developed to r.nd 
from tho project. Howovor, st:irting in 1943, numorous a.."ld 
repeated roquost:1 for special rntcs we.ire t1ndc ~l' the 0.?'1111, the 
prime contractors, and others, ~nd in tho::c in::tanc~s whore 
concurrences with connecting carriers woro obt~ino~, favo~a~lo 
di eposi tion was mndo with respect to practi callj c ·,cry r oqucst. 
An exception would be in tho case of' coal to Konno'lick from 
points in southern 'ilyomi?l8 local to the Union P_c\f:1.c upon v1hich 
tha.t carrier now receives revenues cf ~4.95 a ten. To acquiosco 
in a reduction of tho Hanford rate to tb:l.t bas13 would co.us e the 
Union Pacific to haul tho traffic 67 miles farther to the 
Milwo.ukoo conncctio11 at Marengo for $1. 24 a ton loss revenue. 
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Consequently, the Union Pacific rer'used to .1cin in the Milwau­
kee Is request to equali~e rates on such traffic. A similar 
situation exists with respect to Roslyn arid nonald, lo~al points 
on the Northern Pacific, and from mines in Utah fl'o:n which coo.l 
is shipped to Hanford, and on which the ·uestern Pacific Railroad 
is a participatin~ carrier. The Milwaukee conte~ds that request 
by the AEC for a gener11.l reduction of Hanford rates to the 
Kennewick bases was not officially made to it u.~til October 20, 
1947. Since the desires of AEC are now known, and,beoause of 
the threatened potential competition from the applicants, the 
Milwaukee hns embarked upon a policy of effecting rat~ reduc­
tions in all cases wherein the present Kennewick rate is lower 
than those applicabla :.t Hanford.. With tho cooperation of its 
connections, 1 t sees no reason why such equalization cannot be 
made. 

The Milwaukoe•s Hanfo:-d branch wao constructed in 1912 for 
the purpos~ ot p!'ovidine, ra:l.l service to an irrigated o.reo. south 
of Verni r.a. It r1ns maintained and opors.ted o. t tho usuo.1 brc.nch1-
lino standards and enjoyed ~ery large earnings until 1933, whon 
unfo.vorabla market condition~ ca~~od ~ tr:insition in the tribu­
to.ry territory from the growing of apples nnd pe~rs to the pro­
duction of soft fruits and e~rly runrkot vog&taole crops, In 
1938-39 tho br:inch was op'lr1>.ted at c. nc:,ficit. Prior to 19431 
train sarvico wna opcro.tod only 11hcn tr11.ffic was offorcd for 
shipment and av,:,r::.god :.bout one trip :. woolc. Th<> en13ino and 
crcm ope.rated out of Othello, and v1oro o.lso used to provide 
scr.vico on the M,aes Lak& c..nd ?,fa.rr:illu::i bre.nrh.:s of tho Mimaukeo. 

That portion of tM Hanford br'\nch -... 1,tch p:-oducod tho most 
traffic was requiai tioned by t~ Government. Durin13 the 10-ycar 
period 1938-47, tho totsl frci~t charges on traffic ori~in~ting 
and tormina ting on the por1;ion ro taincd by tho 141 lw::i.ukE"ic o.vuragcd 
only $2,066 a 1ur·.r • Ir. 1929 thll t port~on r.o.d total frcle;t·.t :.-rn·­
cnucs of only ~5,500 out of a total of ~219,000 produced on the 
cntiro branch, Various reports of responsible agoncics unani­
mously concl\:.do th!!.t the tr~rx·itory tributary to tho Hllnford 
bra.'lch now opcro.tod by the t'.1lwt1ukoc: is not suitable for irrigo­
tion or ot!lor o.ericultur:i.l dc;vclop:nont, Studies wore mcdo by 
tho Milw:iukeo in 1934, and o.go.in in 19:58-39 to dotcrmintj whothor 
tho Hanford br~nch should be ~bandonud. 

The H::mford br:inch, o.s it no.,, exists, follows tl-:.:i c-,ursc 
of the Columbi o. ru. vcr for n considcrflblc dis to.nee nn:. Hos at 
tho basu of somo prccipi tous slopes. S:i,,11. raveling of 1: o.nlcs 
ho.s bcon oxporioncad in the p~st, buc nu serious ro~~ s l id~e, 
causing; interruption of sorvico, h:lvc o.:currod dn•irig thu 35 
yua.rs the branch h'ls bl)cn in oporn tion, Tho br:~nch tr:ivc;r11us 
!l s1:101•soly sottlod aroo. ccpablo of 'ocing pell e.:C: w'. tt, a minir.11.un 
nf effort. It ~s 52 culverts, end 19 bridge~ c~n~isting of 
141 spans with~ totol length of 2,217 feet. ?ho longest bridge 
has 23 spcms .-md is 316 foot long; tho hik>hcst is not over 12 
or 15 root ~bovc tho water lino. All bridges ~roof pllL :ind 
timber construction nnd of a typo that cnn be ct1s~ly roplnccd 
in case: of dn111ngo. No troffic delays have occ•;rod bccouse 
ot tbe fo.ilurc of o.ny bridge on tho bro.nch since se rvice to 
tho project wo.s instituted. 
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Beginning with the development of Hanford \'iorks, the 
Uilwaukee started an extensive improvement and rehabl.li ta.tion 
program on its retained portion of Hanford bra~ch. rassing 
tracks were extended and set-out tracks con~tructed. Heavier 
rail was laid on the curves; o~er 7 mjles cf lOO-pound being 
substituted for 65-pour.d rail. F.ardwood t!es nnd guard rails 
were placed on the curves, and the shc,ulders of the track were 
restored by additional ftlling. Tho entire branch from the 
connection with the Goverl'lr.lont-owned line near Riverland to 
Beverly Junction was ballasted; and a vrye, costing lji55 1 000J 
was installed at the latter point to facilitate rail service 
to the project in tho event the t,'.ilwaukee rs bridge across the 
Columbia River r,as incapacitated. Additional facilities !'or 
employees were provided o.t Beverly, and nevi trackago was in­
s tallod at that point to handle the greatly expanded traffic 
to the project. The additional expense at Boverly and on the 
brQnch diroctly o.ttributeblo to sorvico ~o the project is esti­
mated by the Milwaukoe at $418,653. 

After IT'S.ny of tl,ose ilT'provcmont:a ho.d been made, the cc:rmmnd­
ing goncrrl in charge of the !fanha<;ten project, which included 
!-lanford Horka, r.i!lde n pe;rsono.l inspection trlp over the branch, 
At the conclusion of tho trip the general ~tatod t!mt 1f tho 
Milwaukoo off1c13.lS would cont!nuo to !e·;l a personal rospons1-
b1li ty in ho.ndling tho project's t~~f!ic, and would continue to 
maintain the branch :..s thoy were. d?ing, and tnct ii' cortc.in 
additional SQfogunrds, o.t the time disc~ssod, wer'1 completed, ho 
11 wo.s not going to worry a.bout the Hilwo.ul-:co Road 11 • Til!s inspec-
tion by, and expression of, the gon~rnl occurred in Dccomtor 
1943, after constructio~ of tho southern connoction lad b~en 
blocked br tho advorso ruling of ODT. 

/ 

Gtinc..rous c.ss!stanco in, the form of adequate equipment a.nd 
xperiunced operating personnel wo.s axtondod by the Milwaukee 
o the nrmy nnd tru.: prlme contro.ctor in provicing complete :ind 
1'fic1ont sorvico within the project during tt,o \7ar. f.lo.ny 
omm'1ndo.tions v1or., rec.Jived by the r-a I·,,o.ukoe !'or tho sorvicos 
hue ronderod. -Th~ Hanford brP.nch is a~cquo.to to hc.ndlc tho 

tro.ffic now mo,•in5 over it, and is ma.into.incd to ::i. st,:inda.rd 
capa.blo of h::i.ndling a Jreat amount of ::i.dd!tioral traffic, No 
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difficulties or complico.tiona o! op,.rations he.vu bi.en experienced 
at a.ny time. The Milwo.Ukoc mo.intnine a gcncr~l o.gcnt at Hanford 
who ko¢pa in close conto.ct not only with tho roeulnr ~orvice, but 
n.lso with roepoct to spJci 'll scr•;ico thE\ t may ba required f1•om 
timo to time, It is tho opinion of the Milw:i.Ukcc th0it :idcguctc 
service and so curl ty will continue to bo had w:!. th sini;le-lino 
operation to tt.,.; project, :ind it is willing to comply with P.ny 
request of the Oovcrnl:lc..nt, or tho primc contro.cto:r, in th~ v:a.y 
of improvements, so.foguo.rds, and service, It is also willir.g 
to reinstall the wost leg of the wyc V1h1ch was rcc.ovcd with the 
o.pprovo.l of tho army a. t tho close of hostili t1os, an'! v.r-ici, c'l.n 
be replo.cod in 'l row do.~·:s o.s the gro.do is ~ till int!lct, 

Traffic for tho a.ccuunt of H:mford Works comru:mc<.d moving 
over th.:: Milwa.ulcoe I s br.:.nch on April 5, 1943. Carlor.d shipments 
for tho period April 5 to December 31, 1943, the yoars 1944-46, 
a.ud tho period Ja.nuo.ry l to October 31, 1947 .• in ordc.,r, a.1·0 
sl.own by the Mllwaukco o.s follows: Inbound, 121 816, 23,719 1 
7,642, 7 1 602, and 51 654, .oto.l 58,433 co.rs; outbound 5, 1,673, 
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2,933, 759, ~nd 69; toto.i 5,459 .ca~s; o~ o. g~o.nd toto.l, inbouna. 
a.nd outbound, of 63,872 co.rs J Tho inbound t~o.f!ic ~o.s consigned 
to 93 different consicnoes, 5 of wJ1ich were cl~ssified b} the 
M1lwallko6 ns being ~ltncr the Goverruncnt or t ho ,r1mo contractor, 
,md tho remo.1n1ng 88 wcro coir.itorclnl f ! ri;-.s .. ~r.t .... ~iii t ,.,. 
!:-ei.;::l.lt '.J!lle. ~h<J outbound shipments, st:lrtint.,- ,,1th : o.nun:-y 
1944, were m..'\do b7 45 diff(;rcnt consit,'nors, of which 5 \'/fire 
Govc.rnmcnt o.gencios or tho prime: contro.ctors, :1nd tho :-ci::.i.i:n.ng 
40 were commorciaUums, In ca.ch co.sc, tho 111:i jori ty of cc,nmcr-

-l!'!~T""'flrriisreTirrod to :::'OCCi. v.;:d O:::' form1rdod frCijSht :m cc,:runC:"'­
cilll bills of lo.ding o.nd con;:tituto~ su'bcontrc.ctors workir:g !'or 
tho prime: contro.ctor on tho project, v 

During tho first 9 months of 1947, tho o.vcro.~c tra.t!ic 
moved uo.ch month into the, project consisted of 578 cnr3 of co~l 
o.nd 97 co.rs of other co:::rnoditio&, For ehc l'\st 3 nonths of 
1947, thu exp:insion program hns inc1•c:.:.:.od th;.; t10·.rarJont or th~ 
ot.hc.r co1111:ioditios tc :m :ivcro.go or 701 c::.rs :l month. PN1sont 
frcight-tr.i.1n service 1~ opcrc.tod !rem Sovorly to the intcr­
chtUl&e ynrd nt Rivorland daily, oxcopt Sundo.ys. Occo.aional 
spocial rune nrc mo.do when reqm:stcd. The tri:- ific to th,. H::inrord 
aroo. o.lso 11ecossi ta tc,s the opcr:\ t'!. on or cxtrr, tr.:ii .. s on tl:o 
MilwaUkee lr.!lin. line. For o.n nvcr,1i;c. ot' 60 C!:.l·loo.ds r.10·1ing v,ost­
bound each ~c~k, nn cxtrn tr::i!n involving round tri ps for train 
:lnd cngino crows in c~ch of 5 opcr:'lting su'bdivisionc between 
Harlowton, i~ont, and Cthollo, O.yp'!'o>:1mn toly 360 miles, 1:.- re­
quired. An ~voragc cf 30 co~loo.d~ rcr d~y ~oving cast-hound 
from To.coma and othor ?:lcific coa~t point! require~ 2 extra 
trains per vroel<:, involving round ~rips for n coi::plotc train 
~d engine CNW in e:i.ch of 2 opere1t.ing :.iu'bdivisions bct,rocn 
TQCOl!l.!l ::iru! Othello. ....- · 

The il!ilw:iukoo it approhond VtJ lost tho cor, str11c tion of tho 
south~rn ccnnoction v1ill divort tho tr:,.ffic it now h:lndlc,i:, into 
the projact to such c.n e.xtent the.~ its Hc,nforcl bro.nch, of neces-
sity, will h:>.vc to bo ::iba.ndonad, It points out tr~t tho con-
tro.ct bot~oon AEC and the apolic:nts pr~vidot for tho coct or 
tho now trockago, ostim:lted ut t 62~ 1 coo, t o b~ r~pnid by t ho 
applicants at the rntc of $4 for ~~ch lo~dud c:ir h:lndlod in 
linc-ho.ul movement o\·er th.o south:.irr. ou:::!.c.t. On thi'l b1.~ls, the 
Milwaukeo notes th: t 1 t will to.k-c li:i6 ,250 r:a:vi..nuc cr.rlo:;ds of 
fro ie;ht to repay tho full amount, :i.r,n t~ t nco,,rdint; to th::, 
traffic ostim:ites sc.bmittad b~ the upplic:nts in thu roturn 
to questionnaire, n pcriod of 21 yea.rs \/ill be. r&C,\ ired to 
furnish that a.mount of trcffic. Tttes MilVll\ukoc cont•:.nd:: that 
it cannot look for~nrd to o.ny tr~f1ic !roe or tc the ~rojcct 
until tho Govornmont in~ostmcnt is liquidated ~~c~usc. no employee 
of the Government or tho prime contrQctor could justify routing 
traffic ovc,r the Hanford br:inch when such tr··,ffi c cculj bo 
ho.ndlod by the applic:ints nt n lowvr tr~spo~t~tion cost as 
11 result of the y4-pcr cnr ropr.picnt to tho Govrr,·.. :: t , 

Employoo:J of tho IJilwnl.lkec, lines wc,st, which ir.c1u'1cs 
oporntion of trnins over tho P.:inford br:lnch, arc opposltl to 
tho applic4tion on tho ground th~t construction ot th~ sout!lorn 
connecti on will cause th<.m to lose seniority on t,1c Y: ,:,1·k t h:i t 
thoy now arc, an~ have boon, rui.ndli?l8 5incc cho h,n!crd projec t 
was at:irtod in 1943. 'l'hEtr eontet:c. t.a:.t,1.lrondy h.:.vi-.13 l o:i t rii;;hts 
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on the 25 miles of track t al:en over by.the Government, their 
right to serve the project should not be further cur~ailed, or 
taken over completely, by the eip!1loyees Q:f the app11ceritS4 
They state that it would be · d1ffidult, 'oso::i.uu o:f age licits, 
for Milwaukee employees to obtain new job.s w1 th other carriers, 
if granting of. the application results in their services no 
longer being required. The employees cobtand th~t !n view cf 
the services heretofore pe r!dl'med, especially durin~ the w~.r 
period, and unless the welfare of the country is invoJved !n 
the matter, tha Milwaukee ohould be grnntod tho &xclucive 
privilege of continuing to serve the proj~ct. According t~ 
c.dvice furniehod by the, Milwaukeil to it::.? eriployoe~, the shit>u 
mc,nts moving into th~ project ru1•1;isht:s regular employment to 
24 men in c,ngim:, an1 trP.111 scrv:l.ce, for which annual wa~-3 earn­
ings cf approximc>.ta'l.J $99,000 aro p:>.id. An additionnl ,;,:?I0,000 
in wages, mnk1"16 !l total of approxim,..tely f.,129,000 annu'llly, 
would be lo:it to engine and tr~in service cmplo~·eos in the event 
maintenanct) or the Hanford branch no lon2;<Jr is Justifiod o.s a 
result of the sr~pr.icnts bcine diverted to othor lines. A tot~l 
of 5 clcric~l :i.nd st~tion cmployac& o.t Bcvorly, oo.rning combinud 
wo.goc of (;15,927.76 o. ye11.r, also would be nffcctcd if tho 
htilw::i.ukoo tr~f!ic to the proj~ct is lost. Tho ~orogins fi5ures 
are prod! .::ni:ed upon a lo.:s of nll 1,lt lwau.1<:eo businoas into the 
project; ~ partjo.l loss of such business would result in a 
pc.rtinl roductJ.on in th.: ar.nuo.l wo.go11 no~1 received. 

to tbe c~nt~ntion 
The nprlicc1tion hard :i.~1 w:is f1:. e:::, s:ib~ ectlv! th~ c.p:,l.~cents 

that their cporo.tions ovo!" t ho Gov :irnmcmt'e lino of railroad 
como within tho exemption provision~ of section 1(18) to (22) 
of tho act, as tho proposnl will not constitute an extension of 
the ~pplicants I ro.ilroad but will be nic.r.::1:, an arro.ngomcnt for 
tho joint possession and uso of industr1al spur and switching 
trt1cks. They state thc.t no c2mm~1!?_.s_~.1.n_o,,u!ltz:.i.EJ.s othc.r thi:.n 
tho Government .12.~12.e;rty ~1111 be served b; this portion ol' th,;i 
tro.ckoge, o.nd th.~t the territory is im.~edintcly tributary to the 
Ya~~mo. br~nch of tho Union Pacific, Such contention 1s untenable, 
Tho record shows that service by the, appl1co.nts over the Oovcrn­
lllQ,nt° Iin1.1 wmv _ r-or~·~11a~-crl?·vc:.r~C:n_r,-t.119: ·pt*iff.c: _~~fuc~r; -and 
.:.~.E_tr_o.c~o.r_s_ v.o:"_kl'""ng on t?_? d~y_g.lapcn.t-pr.osr.o.m, . .In...;.a.a~Jo_n, 
~.) li\p_p)'fonnts'*" c·om::ion cnrrier sorv!co;i v::,tll t,c, used by~n~;s. 
c:.~bllslinic.nts noi loca.tc.d,. _p_r . t_9_:t,.c . .locetod.,.=..nt ·"R·iclil:md.. Under 
tho cir.cutn..s'l:nncos,_tho proposnl of the npp11cµ:r,t~ ro~~J.ts in :m 
cxtoneior. of their line:i of rP.ilrond for v1h1ch 'l. certificate of 
public convcnic.ncc, ·ind nocessity is reg1;ircd. Tcx..'\s & Pacific 
Ry. Co. v. G. C. & ~. F. Ry. Co., 270 U, S. 2£6, 277-9, 

Th" m'lgni tudu :m,;i. importance of H.•mford WorJrs r, .. quiro thri t 
~~11 services or the ~pplicnnts through the ~outhern conn~ction 
be ma.do availnbl.o. ~urity _'llO!)C _:l,ll_n _SJ1ffj9Jcnt ground 1.l,pon 

-.---which to predicate sucn ffndrngJbut-, contrnr:r to the contention 
of the Milwaukee, this rc,corrcontnin:i o.mplc :iddi tion:i.1 cvidcnco 
showing th.'lt opcrr.tion by tho ~pplicants into the project ~ill 
be in tho public intcrc~t. Complete and efficient utilization 
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of the ~torngo depot nt Posco c~n be realized only by tho ro.11 
sorvice proposed by the applicants, nnd such service will result 
in benefits to tho Govcrnmunt in providing moro direct routes an 
lower transporto.t1on costs on shipm~nts ~oving to and from Rich­
land. TlY.l noed for tho southernconncction ho.s been recognized by 
thoso charged with tho me.nagomont of tho projoct since its inccp 
tion. J!g,r..Q.t~f_orc tho Commission has recognized th:.\t the intor­
qs_ta of e. shi-ppor are-mat tors ·or substnntit\l icportanco in detor·­
mining the question of public convenien~e :ind necessity. Seo 
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Finance Docket No. 15665, Chesapeake & Ohio RailwRy Comuany 
• Construction, 267 I.C.C. . Considering the r~ct that the 
~--Pr1nc1:Q!._l shipper in the ureeent case is the Government, and 

f1 that the essential nature of the project to be served de~ande 
that every contingency capable of disruptins cont1nuou~ rail 
operation be perpetually anticiuated, the u~blic interRst ie 
materially enhanced. ;" 

Although the Milwaukee's exclusive service to the project 
during the war was adeQuate, the racord herein clearly demon­
strates that some traffic, Particularly that destined to Rich­
land, can be handled more conveniently and axi:>editiou~ly through 
thd southern connection. Such a connection ~hould be ~ade 

l 
available, but we are not convinced th~t the method or defraying 
th~ cost thereof Phould be auurov~d. Conceivably the ~4 al~rw­
ance to the Gov.:rnment for every c'lrload or traffic handldd by 

I the applicants mc!L-tend....to diy~~~- t;,!1lff1c from the Hil,.•!luk,je 1 s 
. northern connec'tion to the ext~nt that the Hanford branch uven­

tually will have to be abandoned, thereby defeating th~ uritiary 
object which the instant auplic~tion urouost:e to achieve, 
namely, the establishment or two rail lin=s to the uroJect. 
Irreso~ctive of the confidence eXtJresFed by couneel for the l.EC 
~t the argw:ient thnt ite Judgment in routing tr~ffic to and fr~m 
the uroJect ,,1.11 not be ou,.,etioned by the General Ac:::r.iuntini; 
Offic~, no one at the hearing u .. s ~illing to guar~nte~ th~ 
Milwaukee suff1c1E:,nt traffic to wl"rrant continued o-po:-11tioi1 cf 
the Hanford branch. Cons.:Qu~ntly, our Buoroval of thie ph~se 
of the transaction will be c~oAJ~g_n.s.._q, 1:!_'0~ u~ymont by the flppli-

/ 

cants for the bridge rind the '1'eg:nent of th,i Gov-,rnment 1 11 line 
from the bridge to th.i connoc1:ion with the YR.ki!!lr br"lnch, 01· for 
the use or the bridge and e~gmcnt, being mR,de in periodic !ll1d 
reg~lar installments. The inst~lln=ntc ehould b~ suf~icient to 

1
1 liquidnte the coat or the bridge and s~gment over a o~riod ~f 

lS_to 25 years, as agre~d upon by the AEC ~nd tha .. u~licnnts, 
without interest, R.nd when full pay~ent has been m~de. the ap­
plic!l.llts should tr-ereafter be permitted to oper!lte over the 
line without further payments. The R.pPlicante should ~dvi~e 
us, within &> days from the da tt: her.:of, whether th.: condi -:;1cns 
imoosed are acceptabltl to th~m, and if Po, und~rtAke to filo 
with us, whun co~plet~d, e certifiud cop~ ~f the Agrde~ent in 
thd form in 'Which it is e:ce"'ciit.:d. ~OPY of the mod1fiad agree-

• 
1 ment fllso should be furnish1ad =ill u~rties of record. .e:xceot . 

j'.9r_J;ha_ fflct '!;J'lo t th,; G,:Jv,n·nment is involved, . . it i_s que,;:tio_mi,l;>l.:i_ 
whothor tho applicants spould contribute ~100 , 000 t~w'\rd th~ cos~ . 

I 
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o-r the interchange trucks to b.: cr:>nstructed ,.rithin th.: orr.i30ct. 

Oper~tion by the Northern Pqcific over th'lt oorti'ln of th~ 
Un1"Jn Pr.1cific' e YP.kirai> branch, for which quth-,:,i ty under section 
o/2) or th~ act is hurain souiht, will not ~ffact 'ldeauqto trans­
pr.irtl\ti'ln service to the uublic. Thil' Pht1s,., cf the urou,:>sal 
does not conternplqte n guflr~nty or qsPumuti'ln 'lf pqy~ent of 
dividends Qr fixed charges, And no increns~ in the quulicc.nts' 
totnl fi:ced ch<1rges will r1::sul t. N'.l ~th.:r r'\ilr~=1d h"S S'lVght 
to be included. .t:;:nployees of the 'luulicttnts C"OCl!iv .. bly Cl'.nn.,t 
be qdversely affdcted by thg .. ction herein t"k~n. Howevar, w~ 
will include, by r eference, c,nditi'lns fr.ir their Pr"tecti"n 
similar ti') those prtiscri bed in Chic "gn & U. ~'I. Ry. C'l. Mgrger , 
261 I.C.C. 672 . C'lntentions of the oarti~e ~st~ uither r~ct 
or law n~t spdcific'llly di~cu~sed hdr~in hqve ~een ~1ven consid­
llr'ltion and !lre found t'l be wi th,;iut ~'ltdril\l s:tgnific::incc:i or not 
justified.,. 
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We find that, subject to the cor.ditions for the protection 
of applicants 1 employees referred to above, ncqU1~it1on by the 
Northern Pacific Railw:iy Company of trackcige righ~s over that 
·!,ort1on n:t the Y.:tkima brench line cf r~ilro:td -:>f -i;ho Oree;on­
\'lo.shingtcn Railroad & Navigation Cor.rpanyJ Un1cn P~c.ific R::ulroad 
Company, lessee, bet•-1een Kenne1nick and ;:, conne.:<;1:in ·~j, >:h tr.-.cks 
to be ornstructod by the United StoteG of Amoricn, in Benton 
Ociunty, llash., described herein, is a transaction w1th11. the 
sc~pc of section 5(2) of the Interstate Com~erco Act, ae a~~nded, 
that the te~ms and conditions pro~osed are Just ~nd reason~ble; 
and that the tranaaction will be consistent with tho publi.: 
interest. 

!lo further find that the pNsent and future 'public cc,nven­
ience and necessity reouire ~peration by tho Northern P~cific 
R:..ilwey C~mpnny and the Union Facific R..-ulroRd Company ever that 
porti~n cf a line er rnilroad, conatructed and to be constructed 
by the United States of America, extending from a connection 
1d th the Yakima brnnch c-f the Oree;on-Wnchinstcm R.·•,ilroad & 
Navigction Coopany to and intc ~n exch:•.nge y~rd which tho 
United States '1'111 construct ne:l.r tt:.e n.,rth b:mk of the Yru;ica 
River, in Bentc>n County, \'lnsh., d.iscribed h~rcin, upon the 
e:q:,ress crndition that the ngrecm~nt between the npplicants ar.d 
the Atomic Energy Ccmmission, inso~ar ns it pertains to payoent 
f:ir the tracks over whicl:". c-peration heroin is authc>rized, shall 
be modified in conformity i,.ith tho eus6cst1ons set fcrtl;_, a!Jove. 

An appropriate certificate and C'rdcr will be issued. 

"' 1 r,. ; ... .. 
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CERTIFICATE ANI? ORDER 

At a Session or the INTE:RSTATE cow:ERCE co;.;-.,;:!SSION I Division 
~I held at its office in Washington, D.C., on tne 23th 
day of 5eptemberJ A:Dt 194S1 

Finance Docket Na. 15925 

NoRT:iERN PACIFIC RAIL11.AY COi·J>A.i~Y, ET AL. 'l'RAllKA<:E 
RI.;.HTS ETC. 

Investigation of the matters and things involved in this 
proceeding having been made, a hearing having been held, and 
said division having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions thereon, 
which report is hereby referred to and mo.de a part hereof: 

It is ordere4, Thati subject to the conditions with respect 
to the protection of omp oyees indicated in said report, 
acquisition by the Northern Pacific Railway Company of trackage 
rights over tht.tportion of the Yakima branch line of rai1rocd 
of the Oregon-~lashington Rn1lroc.d & Navigation Corapan::, l Union 
Pacific Railroad Company, lessee, between Konnowick an~ a con­
nection with trncks to be constructed by the United States of 
America., in Benton County t i:ash., doscribeC:. in tho o.toresaid 
reJort, upon tho terms en~ oond~tions in s~id report found Just 
.-.nd reasonable, be, and 1 t is hcrtby, l:'.ppl'ovcd and nuthorized. 

It is hereby certifi.id, T.h.'\t tho? present unci futi;re :,>ublic 
convenience c.nd noce ss!ty roquirc operation by the ~ort.!",crn 
Pacific Rr.1lwny Compnny and the Union Paoi!ic Rnilrond Compr.ny 
over that portion of n line or railrond, constructed r.nd to be 
constructed by the United Statec of Allloricn, cxtcndini froo r. 
connection with the Ynkima brnnch line of the Orcgon-\'lnsh1n6tor. 
Rn1lro~d" Nrvigntion Company to and into ~n exchrngo y~rd 
which the United States will construct nor: the north bnnk or 
the Yakima ~ivcr, in Bunton Co~nty , Wr.sh., described in tho 
report aforcsn1d: Providedl however, ~nd this ccrt1f1cr.t~ 1s 
issued upon the express con~ition tn~t tho ~grocoent between 
tho nppl1or.nts ond the ~to~ic Energy Co~.i:1s~ion, 1nsofr.r ns 
it pcrtcins to payment for the bridge r.nd ~ pr.rt of the tr~cks 
over which operation heroin is r.uthor~zed, shall oe modified 
in conformity with the su~gcstions set forth in sn1d report. 

It is further ordered, Thnt this certificnte and order 
shrll ti:kc effect .-.nd be in force from ~nd r.ft~r 4o dnys rroo 
its dnto . Tru-i!'fs r.:)•)!.icn·o1e to the lines herein invclved ony 
be estr.blishcd. upon notice to this CoM1Ssion nnd to the gen­
eral public by not less thM 10 dr.ys' fi11ng r.nd posting in 
the m~or prescribed in section 6 or the Interstnte Co~,r.;ercc 
~ct . 

And it is further ordered, Thr.t the Northern Pnci!1c nnil­
wnr Co~1po.n:r nnd the '.Jnion P~c1!ic Ra1lrcnd Cc,o,:.,nn:•, w.,cn f:i.:!.tng 
schedules cstnblishing r~tos c.ntl chnrges n)plicr.blo on scid 
lines of rnilrond, shr.ll in such sohcduleG r~for to this ~cr­
t-ificcte ~nd crd~r by title, dnta, r.nd docket nuQbor. 

B] tho Comcission, division 4. 

(SEAL.) 
~1 .. ? . EA.~T~L, 

Sccretnry. 
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,. Case 2:09-cv-05062-EFS Document 174-1 Filed 11/24/10 

INDE~TURE • 
ST A TE OF WASHINGTON § 

§ 
COUNTY OF EEl',,'TON § 

nns INDENTURE is c!fectiYe the 1•~ d:iy of October 1998, between the UNITED STATES OF 
AMERlCA, acting by and through the U.S. DEPARTMENT OF ENERGY, (the "Granter") and the PORT OF 
BENTON, acting tlu"ough its Board of Commissioners, (the "Grantee") (collectively, tlle "Parties"). 

Win.TESSETH: 

\V-rlEP..EAS, Grantor has o·wned and maintained cer'2in real proper:y and improvements tl1erclo in or proxim::te to 
Richland, Washington known as the Hanford 1100 Area (the ~Real Property") and the P.anford Rail Linc, 
Southern Connection (the ~Railroad") and certain i:erson3l property appurtenant to said real property ("Person.al 
Property)·, and 

WHEREAS, Granter lm determined that it is in the best interest of the UNITED ST A TES OF A!vlEPJCA to 
convey said Real Property and Railroad to Grantee for the purpose of fostering economic development; and 

\VrlEREAS, Granter has the auU1ority to sell, lcu c, grant, and dispose of said Real Property, R3ilroad, and 
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically Section 16l(g) (42 U.S. 
Code§ 220l(g)); and 

WHEREAS, Granter ma)' need continued rail accm to the Hanford Nuclear Reservation (the "Hanford Sile") for 
so long as Granter conducts operations at said si1e; and 

WHEREAS, Grantee agrees to use said Real Property and Railroad to create economic and employment 
opportunities in the community served by the PORT OF BENTON; and 

WHEREAS, Grantee agrees to provide Granter continued rail acce!s to the Hanford Sltc for as Jong as Grantee 
continues to maintain and/or operate tl1e Railroad. 

~OW THEREFORE, for the follo\\fog consideration, the Parties agree as follows: 

L DESCRIPTION OF PROPERTY A..lllD CONVEYANCE 

A. Granter owns and maintains Real Property and irnpro,•emenu thereto ha,ing an area of 
approximately 768 acres and containing 26 buildings, impro\'ed parking and other support 21cas, 
and grassy swales, whkh is dest:ribed in Attaclunent A. Granter also owns and maintains the 
Railroad and improvements thereto having an area of approximately 92 acres and linear track 
length of approximately 16 miles, which is described. in part, in Attachment B. Finally, Grantor 
owns Personal Property that is described in Anaclunent C. Granter hereby grants, comeys, and 
forever qui1claims to Grantee, ,\ithout warranty, either e>.,,rcss or implied, said Real Property, 
Railroad, and Personal Property en an "as is" and "where is" basis and subject to certain tcnns, 
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contractS, leases, 
and other conditions set forth in this instrument. Tl\e quitclaim deed (tlle ''Deed") conveying 
said Real Property, Railroad, and Personal Property is attached (see Attachment D). 

B. The descriptions oftlle Real Property, Railroad, and Personal Property set forth, respectively, in 
Anaclunents to this Indenture and any other information provided herein arc based on the best 
information a,·aila.ble to Grantor and believed to be correct, out an error or omission, incluang, 
but not limited to, tlle emission of any information available to Granter or any other Federal 
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~ 

agency, shall not conslitute grouncs or reascn for noncompllarn:e \\'ith the tcm1, of 1.his Indenture 
or for any claim by Grantee 2gai:1st Lhe UNITED ST A TES OF ~ .. ME?Jc!A including, w:Lhout 
hmitation, any claim for allo\\"n.:e. refund, d:duction, or payment of ar.y kind 

C. Granter shall mnke refonns, corrections, and amendments to the Deed if necessa,-y !o correct 
such Deed or Lo conform such Deed to the reouiremcnl.5 of applicable law. 
' . 

IL CONSIDERATION 

Grantor's con\'eyance is in consideration af the assumption by Grantee of all Gra.n!or's rnaintc:nanc: 
obligations and its taking subject to c:r.ain terms, reservations, rest.'ictions, licens~s. easerru: nts, 
covenants, equitable servitudes, contracts, leases, and other conditions set forJ1 in this instrumenL 

m TITLE EVIDENCE 

Grantee reserves t.hc right to procure a title report 2nd/or obtain a titJe insurance commitment issued by a 
licensed Washington Title insurer agreeing to issue to Grantee, upon recordalion of the Deed, a standard 
mmer's policy of Litle insurance insuring Grantee's good and markel3ble title to said Real Property and 
Railroad. 

IV. COSTS OF RECORDATION 

Grantee shall pay all taxes and fees impOS!d on this transfer and sh:-:.11 obtain at Gran1ee's e:qlense and 
affix to lhc Deed such revenue and documenl.:iJ)' stamps as may be required by Federal, Stale of 
Washington, and local laws and ordinances. The Deed and any security documents shall be recorded by 
Grantee in the manner prescribed by State of Washingto~ and Benton Cou:,ty recording statutes. 

V, EASEI\IENTS, RESTRICTIONS, AND Lil\UTATIO~S 

A. Granter retains an casement, described in lhe Deed found at Att.achmcnt D, on the road known 2.s 
Stc\lens Drive that C:\1cnds nortl1 from the junction of Spengler Street 10 Hom Rapids Road (the 
"Road''). Grantee shall have a r:ght of first refusal go\'erning any conveyance in the Road by 
Granter. 

B. Grantee shall take title subject to all public utility and other easements on record, described in 
Attachment E, and any other zoning regulations and restrictions appearing on plats, in the Deed, 
or in any Litle repon prepared 10 support tllis transfer of Real Property and the Railroad. 

C. Granter retains an easement, described in Attachment F, for Grantor's existing infrastructure, 
including telecommunications infrastructure, on the Real Property and Railroad. Grantee shall 
reasonably negotiate and convey no-cost new easements to support access to existing or new 
infrastructure of any type or lo improve on said infrastructure. 

D. Granter shall ha,•c until March 31, 1999, to remove personal property not conveyed to Grantee 
and cultural artifacts described in Section XXIII. below from buildings on the Real Propcny and 
the Railroad and vacate any of the buildings in which it currently operates. 

E. Grantee shall take title subject to lhe use pennit, d:scribed in Attaclunent F, c:.:e.:utcd between 
the Home Depot and Granter. 

VI. LICENSES 

A Gran tor reserves unto itself e no-cost license for whole or partial use of the buildings described in 
Attachment G and a parking lot for use by Grantor's Safeguards and Security Dh1sion to conduct 

2 
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. 
1\5 "Emergency Vehicle GperJticns course". The rem for these licenses also 1s listed m 

Attachment G, said licenses terminating upon; (i) early abandonmett of licenses upon 
notification to Grantee; or (ii) e,-piralion of licensc::s unless renewed. Renewal shall be in at 
Grantor's option for one·(!) yc3r periods not to exceed a 10121 of ten (10) periods, and Gr::ntee 
shall presume that said options are exercised unless notice declining renewal is received \11thin 
thirty (30) days or more of each license expiration. Granter shall cooperate with Grantee in the 
h•ent that Grantee has a commercial tenant for space licensed by Granter, and to tlu:: .e;,.ient 
practicable, abandon such liccnse(s) if (i) such abandonment is in tl1e best interest of tl1e 
UNITED STA TES OF AMER!C.A.., and. (ii) substitute space is made available by Grantee, if 
Granter requires such space and it is no! available with.in the Hanford Sile. 

B. Grantor's cperations in Lhose buildings and the parking lot in which it retains licenses shall be: 
(i) conducted in a neat and orderly manner so as not to end2.nger personnel or properly of 
Grantee or Grantee's other licensees, lessees, and invitees; and (ii) in compliance \\ith all 
applicable laws, regulations, rules, and ordinances. In t.,.1e event tl1at Ll-ie buildings licensed to 
Granter become unsuitable for occupancy for any resson, including damage, destruction, or 
collective wear and te3r, Granter resen•es the right to re~tore the buildings during the tenn of the 
licenses. 

C Before expiration or prior termination of building licenses, Granter shall restore tl1e buildings or 
building interiors to the condition in which tl1cy were conveyed or to such improved condition as 
may ha\'c resulted from any impro\'cment made tl1ercin by Grantee during license tenns, subject 
to ordinary wear and tear fer which Granter is not liable hereunder. 

D. Granter shall be re~onsible for all utilities and maintenance associated with operations 
conducted in the building under license. In tJ,e event tl1at partial building space is used, Granter 
and Grantee shall agree on a suitable prorated amount for building utilities and maintenance that 
Granter shall be responsible to pay 10 Grantee periodically. 

E. Granter reserves to the General Ser.ices Administration ("GSA") a license to sile a doublc-\1ide 
trailer and use parking spaces and a portion of tl1e parking lot for enclosed storage on Lhe Real 
Prqperty located soutl1 of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to 
have and use until abandoned. GSA shall be rcS'pOnsible for alt utilities and maintenance 
associated wilh operations conducted from its trailer. 

F. Granter reserves Wllo itself a no-cost license pro,iding access to the Railroad for as long as 
Grantee maintains and/or operates said Railroad. Granter sha1l pay published tariffs as 
applicable. 

VIL CONDITION OF REAL PROPERTY A.SD l\lAINTENANCE OF RAILROAD 

A. Granter shall clean the Real Property to an "indusuial use" standard prior to transfer under thls 
Indenture and subsequent abandonment of licenses. All buildings, utilities, and olher propeny 
com•eyed "ill be transferred in "as is" and "where is" condition as at t11e signing hereof, without 
any warranty or guarantee, e;,,,-pressed or implied, of any kind or nature, except as otl1emrise 
C.'\l)ressly stated in this Indenture. Grantor shall not be obligated to repair, replace, or rebuild any 
st.rucn:rcs if and wben licenses are abandoned except when Grantor's use resulted in damages 
exceeding ordinary wear and tear. Except as provided for in Section VIII. below, Granter shall 
not be responsible for any liability lo Grantee or third persons arising from such condition of the 
Real Property. The failure of Grantee to inspect fully !he Real Property or to be fully informed as 
to the; condition thereof will not constitute grounds for any noncompliance with !lie terms of this 
Indi:nturc. 
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8 For so long as Grantee conu:1ues 'O m2int:iin and/er cperate lhe Railroad (er Grantee's similarly 

situated successor(5)), Grantee ihall mainu,in 1.l1e Railroad, incl~ding all structures, 
impro\lcmems, facilities and eq'.lipment m \\hich this instrument cor,veys a..,y interest, at all 
times in safe and ser.•iceable condilion, to assure ilS efficient operation and use, prov1&:d, 
however, that such maintenance sh::11 be requtred as to structures, improvements, fac1lit1es and 
equipment only during the useful iLfe thereof, as detcmtined jointly by Granter and Grantee. 

VIII. WARRANTIES AND REPRESENT A TIO~S 

A Granter represents and warrants uroer ils enabling legislation (the Atomic Energy Ace of 1954, 
as amended) that: (i) it h.as lhe full capacity, power and authority to enter into this Indenture and 
the u-..nsactions contemplated herein; and (ii) the execution, delivert and performance by 
Granter of this Jndentur: has been duly authorized and apprO\•ed by all necessary go,1cmmcntal 
action on the pan of G:antor. 

B. Grantee represents and warrains that: (i) it is a political instrumentality of the State of 
Washington and du.]y organiz.ed ur der Jaws cf t.l1e S1.2t: of Washington; (ii) it has full capacity, 
power wd authority to enter into and perfom1 this Indenture and tJ1e continu;ng obligations 
contemplated herein; and (iii) the execution, delh·cry and perfom1ance by Grantee of this 
Indenture have been duly and validiy authorized and approved by all nccess.ary action on the part 
of Gra.1tee. 

C. Gr-..ntor represents that, to tl1e be:t of Grantor's knowledge, tJ1ere are no facts known to Granter 
that materially affect the ,•alue and condition of tl1e Real Properzy and ~ilroad that are not 
readily observable by Grantee er that h3ve not been disclosed lo Grantee. TI1e Parties 
ackno\\ ledge that in tl1e course cf abandoning any licenses, Gra:nlor may learn additional facts 
regarding tJ,e value and condilion of tl1c Real'Froperty. Granter shall identify such facts and 
disclose them to Grantee in a timely manner. 

D. Pursuant to tJ1e Comprehensive En\'ironmental Response, Compensation, and Liability Act of 
1980, as amended, ("CERCLA") Section 120(h)(l) (42 U.S. Code § 9620(h)(l)), and 40 U.S. 
Code of Federal Regulations Pan 373, Granter has made a complete search of ilS records 
concerning the Real Property and Railroad. These records indi~te that hazardous substa:1ces, as 
defined by CERCLA Section 101{1~}. have been stored, disposed, or generated. on the Real 
Property during the time Granier o,med said Real Property. Quantities of hazardous substances 
were released or disposed of on the Real Propeny during the course of ownership by Grant or, and 
the Real Property was listed on t11e National Priorities List by tl1c Environmental Protect.ion 
Agency ("EPA"). Sajd Real Property was remediated and removed from the National Priorities 
List in September 1996. Granter 2grm 10 meet all CERCLA obligations associated ,,1th U1c 
transfer of the Real Property now or in the future upon notice by Grantee. 

E. All remedial actions necessacy to protect human health and the environment with respect to any 
such hazardous substances remaining on the Real Property have been or will be \!ken before the 
date of transfer, and any additional remedial actions found to be nec:ssary by regulatory 
authorities with jurisdiction over the Real Property or Railroad attributable to contamination of 
hazardous substances shall be conducted by Grantor at Grantor's e>..-pense. 

IX. ASSIGNMENT OF LEASES AND CONTRACTS 

A. Granter hereby assigns Parts ], 2, and 3 of the lease dated May 1, 1996, (see Attachment H) 
executed between Grantor and R.H. Smith Distnbuting Co., Inc. (''Smith") for fuel oil 
distribution from building 1172A. Grantee hereby accepts th: obligations of Granter under this 
lease in consideration of the paymenLS by Sntith for building 1172A operations, which are 
assigned herewith to Grantee. Grant or shall notify Smith of assignment. 
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RAILROAD LEASE 
Port of Benton-Tri-City Railroad Company 

. PARTIES: 

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington, 
hereafter 11Port 11

• 

TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited 
liability company hereafter 11Tenant11

• 

RECITALS: 

WHEREAS, the P·ort acquired the Southern Connection of the Hanford Railroad from the 
United States Department of Energy (hereafter "DOE") to prevent the closure of the railroad and 
to maintai.q railroad operations for economic development purposes. 

WHEREAS, DOE conveyed the former 1100 Area to the Pott to enable the Port to 
generate revenues to pay the costs of operation and maintenance of the railroad. 

WHEREAS, the Port entered into an Operations and Maintenance Agreement with 
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and 
this agreement requires the Port to pay certain expenses related to the railroad, including 
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the 
inspection, maintenance and replacement of the bridges and overpasses. 

WHEREAS, the Port has been required to pay for the replacement of a section of the 
railroad bridge which was destroyed by fire. 

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for 
the railroad maintenance building in the Port's Manufacturing Mall (formerly DOE's 1100 
Area), which Lease has been assigned to the Tenant. 

WHEREAS, the parties wish to transfer the costs associated with the operation- of the 
railroad, including the insurance and the responsibility for the inspection and maintenance of the 
bridges and overpasses to the Tenant. 



WHEREAS, the Port has been required to respond to an inquiry by the Railroad 
Retirement Board concerning the Port's liability for pension payments as an railroad operator and 
the Port wants to avoid classification as a railroad operator. 

WHEREAS, the Port wishes to transfer the responsibility for rail operations and for 
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such 
activities; now therefore it is hereby agree.cl among the parties as follows: 

AGREEMENTS: 

1. LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions 
contained herein, the real and personal property known as the Port of Benton Railroad Southem 

_ ___ _ __ _ Conn~cJiQnJtnd _the_ l 1_71 _ Builc!ing (hEl1·e11ftElr JhEl ~Pm p_ercy'')_. __ The_ real property _is described _on _ 
Attachment 1. 

1.1 The Property consists of approximately 16 miles of railroad trackage and 
right of way extending from the Richland Connection in Kennewick, Washington to the Po,rt of 
Benton's Manufacturing Mall in Richland, Washington, and generally bordered by Hom Rapids 
Road on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles, 
crossings and maintenance equipment. The equipment and fixtures are more particularly 
described on Attachment 2 to this Agreement. 

1.2 The Tenant has been operating the Port of Benton railroad and has 
occupied the 1171 Building since October, 1998 and is fully familiar with the_Property and 
agrees to take the Property in its present condition, and subject to the restrictions contained in the 
Indenture between the United States of America and the Port, the amendments thereto, and the 
Quit Claim Deed from the United States of America, copies of which has been provided to the 
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The 
Tenant is relying upon its own inspections of the Property to determine whether to enter into this 
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or 
agents, except as specifically set forth in this Lease. · · 

1.3 The Port may acquire trackage rights to use additional railroad tracks 
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional 
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to 
add the track rights to this agreement, if permitted by the terms of any agreements with the 
United States ru1d to the extent the terms of the agreement for trackage rights are acceptable to 
the Tenant. An agreement to add additional track to this agreement, may require the Tenant to 
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the 
Port may cancel any agreement with the United States for trackage rights without any further 
obligation to Tenant. .Provided, further, in the event the Port terminates its agreement with the 
United States for trackage rights, the Tenant shall be free to negotiate v'.'.ith the United States for 
the trackage rights. 



----------~----~~- --~ ------

1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to 
use the track north of Hom Rapids Road to the Energy Northwest Generating Station site, which 
the Port agrees to allow the Tenant to utilize under the tenns of this Lease, provided that the 
Tenant maintains the track as herein requil'ed. DOE has proposed a Memorandum of Agreement 
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest 
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit 
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant 
complies with the terms and conditions of the MOA and subject to the provisions ofthls Lease. 

2. TERM. This lease shall run for a period of ten years ·commencing on the 1st day 
of August, 2002 and terminating on the 31st day of March, 2012. 

2.1 The Tenant shall have the option to extend this Lease for two additional 
Jerm_s. of te_n ye~rs each _afl:eJ: the_ expit~aticm of the initial te~m and a_ft~!· the exp4·ation of the _first 
renewal term. 

2.2 The option to extend this Lease shall be deemed to have been exercised 
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least 
one htmdred eighty (180) days prior to termination of the initial term or the expiration of the first 
renewal term. 

2.3 The Tenant may only exercise the right to extend the term of this Lease if 
the Tenant is not in material default in the performance of the terms of this Lease at the time the 
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2. 

2.4 In the event the Tenant elects not to exercise the Lease extension as provided 
in this Section, then this Lease shall terminate and the Tenant shall have no further rights under 
the terms of the Lease. 

3. RENT. Tenant shall pay rent, in advance on the first day of each month during the 
term of this lease, in the following amounts: 

3. 1 During the initial term of the lease, the patiies have agreed that the monthly 
rental for the real property, railroad trackage, right of way and building more particularly 
described in Attaclunent 1, shall be $2,000.00, plus the applicable leasehold tax as hereafter 
provided. 

3.2 In addition to the rent for the real prope1iy, the Tenant shall pay $2,000.00 
per month as rent for the railroad maintenance and operation equipment owned by the Port and 
more pa1iicularly described on Attachment 2. The Tenant shall be responsible for the payment of 
any sales tax which may be payable as a result of the lease of equipment. 

3 .3 ·Rent payments shall be made payable to the Port of Benton and shall be 
paid at the Port offices at 3100 George Washington Way, Richland, Washington, or at such other 
address as the Port shall direct in writing. 
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3.4 In addition to the rent provided for herein, the Tenant shall pay the 
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute 
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of 
rent. The current leasehold tax rate is 12.84%. 

3.5 Commencing five (5) years from the commencement date of this lease, and 
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be 
increased in order to reflect the proportionate increase, if any, occurring between the 
commencement date and such adjustment date in the cost of living as indicated by the Consumer 
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S. 
Department of Labor's Bureau of Labor Statistics (the . ''Index"). Such adjustment shall be 
accomplished by multiplying the numerator of which shall be the Index level as of the January 
preceding the. date of adjustment, and the denominator. of .which shall b~- the In.d~xJevel as. of the 
January preceding the Lease commencement date. Any adjustment of rent shall become effective 

)immediately. In no event shall the rent be less than that specified in sections 3.1 and 3.2. If the 
index is discontinued, Landlord shall substitute a similar index of consumer prices. 

3.6 Any rent payment not paid within ten days of the date upon which the 
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the 
rate of one and one-half percent of the late payment for each month or portion of month by which 
the payment is delayed. 

4. CONDITION OF PROPERTY. The Tenant shall take the Property in its present 
condition, without warranties or representations by the Port except as set forth in this Lease. The 
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and 
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the 
event any of the Pmt equipment becomes inoperable or unusable for any reason the Port shall not 
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable 
through no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent 
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This 
provision shall not apply to the equipment that becomes inoperable due to the Tenant's failure to 
properly maintain the equipment. 

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW 
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of 
this Lease. 

6. TAXES AND ASSESSMENTS. Tenant .shall pay all taxes assessed against the 
buildings and improvements owned by the Tenant and the other property of Tenant located upon 
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter 
levied against the Property, or a portion thereof, during the term of this Lease, including 
assessments coming due to any special purpose governmental district;. provided, however, if the 
assessment is payable in installments, whether o.r not interest shall accrue on the unpaid 
installments, the Tenant may pay the assessments in installments as they become due, provided 



that the Tenant's obligation to pay the assessments levied during the term of the Lease, even 
though paid in installments, shall survive the termination 01· expiration of this Lease. 

6:1 Tenant may contest the legal validity or amount of any taxes, assessments 
or charges which Tenant is responsible for under this Lease, and may institute such proceedings 
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant 
may withhold or defer payment or pay under protest but shall protect Port and the Property from 
any lien. Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments . 
to any taxing authorities and for the purpose of contesting any taxes, assessments or charges. 

7. USE. The Tenant shall use the Property for the operation and maintenance of 
railroad transportation facilities, for uses in conjunction with or reasonably connected to the 
permitted uses and for no other purposes except those approved in writing by the Port. · 

·- .... - - - - -- --· .. --- .. 

· 7.1 The Tenant's use, operations, and maintenance of the tracks shall comply 
with the provisions of thcl Quit Claim Deed and Indenture from the United States of America 
through which the Port acquired title to the property. In addition, the Tenant shall comply with 
all laws, rules and regulations applicable to the Tenant's use, operation and maintenance of the 
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in 
light of the use of the railroad and shall be subject to the review and approval of the Port, to 
insure compliance with the Port's agreements with the United States. 

7.2 In the event the Department of Energy, or any user of the railroad files a 
complaint with the Port concerning the Tenant's rates, tariffs or operations, the Port will notify 
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with 
the Tenant and the complainant. 

7.2 .1 If the complaint involves matters which are within the purview of 
National Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the 
rnles of the NSTB to resolve the dispute. · 

7.2.2 If the Port is unable to resolve the complaint which is \vithin the 
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be 
referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit 
Claim Deed. 

7.2.3 Complaints which can not be refened to the NSTB, shall be 
resolved pursuant to the terms and conditions of this Lease. 

7.3 The Port acquired title to the Property by conveyances from the United 
States of America. The Tenant covenants that it will not use the Property in any manner which 
would subject the Property to forfeiture under the provisions of the above-described Indenture or 
quit claim deed. 

7.4 The Tenant shall not take any actions which will amend, modify, terminate 
or invalidate any existing contracts which the Port has with any other railroad carrier, without the 



Port's prior written consent. The Tenant shall continue to provide railroad access to areas 
currently served by the railroad unless the Port and Tenant mutually agree that such access is no 
longer practicable. 

8. MAINTENANCE OF PRbPERTY. Throughout the term of this Lease, Tenant, 
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then 
existing thereon in good condition and repair, subject to reasonable wear and tear, and in 
accordance with all applicable covenants, laws, rules, ordinances, and regulations of 
governmental agencies applicable to the maintenance and operation of the railroad, provided, 
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls 
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in 
good working condition and repair, ordinary and usual wear and tear excepted. 

-- - - - 8.1- Tenant will provide for regular inspections of the railroad bridges, spans and _ 
overpasses by certified personnel. The inspections will comply with the requirements of CFR 49 
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad. 
Tenant will promp_tly repair any conditions which require repair or replacement in order to 
comply with applicable rules and regulations. The obligation to maintain the railroad shall 
include the maintenance, repairs or replacements of the bridges, spans and. overpasses and the 
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses. 
In the event the Pmi assigns trackage rights to the Tenant pursuant to agreements with DOE, and 
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the 
additional track in accordance with the terms and conditions of the ag1·eement which the Po1i has 
entered into with DOE. 

8.2 Any repairs or maintenance which is necessary for safety or the protection of 
life and property shall be done as soon as possible. Tenant shall promptly report any such 
conditions to the Port. 

8.3 Tenant will provide for regular inspections and maintenance of the railroad 
crossings and the crossing signals by certified personnel. The inspections will comply with CFR 
49 and any applicable law and regulations. The crossings and crossing signals shall be 
maintained in at least their present condition. 

8.4 Tenant will provide all of the labor and materials necessary to maintain, 
repair or replace any of the railroad as required to meet the conditions of this contract. 

8.5 Tenant shall be responsible for the maintenance of the equipment during the 
term of this agreement and shall insure the equipment against loss or damage. Upon the 
tennination of this agreement or if Tenant determines that the equipment is no longer needed for 
maintenance of the railroad, Tenant shall return the equipment to the P01t in its present condition, 
reasonable wear and tear excepted. 



8.6 In the event the equipment becomes unavailable for use due to obsolescence 
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under 
the te1ms of this agreement. 

8. 7 The equipment shall be used only for the maintenance and operation of the 
railroad and for no other purpose without the prior written consent of the Port and an use 
agreement which provides for payment for the use of the equipment. 

8.8 The Port shall retain title to the equipment and the Port may dispose of any of 
the equipment which is not needed for the maintenance of the railroad. 

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction 
or alteration of the improvements on the Property, except for interior improvements or non~ 
sttuctural modifications is conunenced and before any-building materials have been-delivered to 
the Prope1ty in cmmection: with such construction, reconstruction or alteration by Tenant or under 
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's 
written waiver of the following condition or conditions: 

9 .1 Tenant shall deliver to Po1t, for its approval, one set of preliminary 
construction plans and specifications prepared by an architect or engineer licensed to practice as 
such in the State of Washington including, but not limited to, preliminary grading utility 
connections, locations of ingress and egress to and from public thoroughfares, curbs, gutters, 
p~rkways, street lighting, designs and locations for outdoor signs, sto_t~ge areas, and landscapigg~ 
all ~¥fficient to enable Port to make an informed judginent about the design and quality of 
coflstruotion. All imp~;)Vement.§. sh~U._tL~onstructed within the exterior prop_~rty_lines oJ_fue 
Property provided that required work beyond the Property on utilities, access, and conditional use 
requirements will not violate this provision. Tenant shall permit Port to use the plans without 
payment for purposes relevant to and consistent with thi~ Lease. 

9.2 The Port shall examine the plans and specifications for the purpose of 
determining reasonable compliance with the terms and conditions of this Lease, the Protective 
Covenants and compatibility with the overall design an,d use. Approval will not be unreasonably 
withheld. Approval or disapproval shall be communicated to the Tenant, and disapproval shall 
be accompanied by specification in reasonable detail of the grounds for disapproval; provided 
that Port's failure to disapprove the initial construction plans within fourteen (14) days or 
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to 
be approval. 

9.3 Tenant shall prepare final working plans and specifications substantially 
conforming to preliminary plans previously approved by the Port, submit them to the appropriate 
governmental agencies for approval, and deliver to Port one complete set as approved by the 
governmental agencies. 

9.4 Tenant shall notify Port of its intention to conunence the initial 
construction at least fourteen days before commencement of any such work or delivery of any 



materials. The notice shall specify the approximate location and nature of the intended 
improvements. During the course of construction, Port shall have the right to post and maintain 
on the Property any notices of non-responsibility provided for under the applicable law, aii.d to 
inspect the Property at all reasonable times. · 

9.5 Except as specifically provided in this Lease, Port makes no covenant or 
warranties respecting the condition of the soil or subsoil or any other condition of the Property. 

9.6 Once work is begun, Tenant shall, with reasonable diligence, complete all 
construction of improvements. Construction required at the inception of the Lease shall be 
completed and ready for use within eighteen (18) months after commencement of construction, 
provided that the time for completion shall be extended for so long as the Tenant is prevented 
from completing the construction due to delays beyond the Ten:ant's · control; but failure, 
regardless of cause, to commence - constrnction within eighteen (18) months_ from the 
commencement date of the Lease shall, at Port's election exercised by thirty days wl'itten notice, 
terminate this Lease. All work shall be performed in a workmanlike manner, substantially 
comply with the plans and specifications required by this Lease, and comply with all applicable 
governmental permits, laws, ordinances, and regulations. 

9. 7 Tenant shall pay the cost and expense of all Tenant's: improvements 
constructed on the Property. Tenant shall not permit any mechanic's, or construction liens to 
attach to the Property. Tenant shall not permit any mechanics', materialmen1s, contractors' or 
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be 
enforced against the Property, however it may arise. Tenant may withhold payment of a11y claim 
jn e9nnection with a good faith dispute over the obligation to pay, so long as Port's Property 
0

inte~ests are not jeopardized. Tenant shall defend and indemnify Port against all liability and loss 
of any type arising out of the construction of improvements on the Property by Tenant. Unless 
caused by the Port, its agents, contractors, and invitees, Tenant shall reimburse Port for all sums 
paid according to this paragraph, together with the Port's reasonable attorneys' fees and costs plus 
interest on those sums at the legal rate. 

9.8 On completion of the constniction of any improvements, additions or 
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or material 
changes in plans or specifications made during the course of the work and shall at that time 
supply Port with drawings accurately reflecting all such changes. Changes which are non­
structural or which do not substantially alter the plans and specifications as previously approved 
by the Port do not constitute a material change. 

10. OWNERSHIP OF IMPROVEMENTS. All improvements constmcted on the 
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this 
Lease. Upon the termination of this Lease for any reason, any buildings, improvements or trade 
fixtures installed on the Property shall become the property of the Port. Provided, however, in 
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Property 
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its 
successors, such that in any event the value of the improvements is less than the cost of removal, 



remediation or renovation to bring the Property into compliance, then the Port may require the 
Tenant to remove any improvements or trade fixtures installed by the Tenant. The Tenant shall 
repair, at Tenant's expense, any damage to the Property resulting from such removal. 

10.1 The equipment and fixtures on the property which belong to the Port shall 
remain the property of the Port and the Tenant shall be required to maintain the Port-owned 
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by 
the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear 
and tear excepted. 

11. ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor 
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior 
written consent. Each sublease for any portion of the premises in addition to the reference to 

-Section -7 of this lease, shall specifically advise the subtenant that the sublease.is subject to_ the_ 
reyerter contained in the deed and indenture from the United States to the Port of Benton. ·No 
assignment or sublease of the Lease shall relieve the Tenant of its obligations under this Lease. 

12. INSURANCE. Throughout the term, at Tenant's sole cost and expense, Tenant 
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive 
broad form railroad liability insurance (including a contractual liability endorsement) against 
claims and liability for personal injury, death or property damage arising from the use, operation, 
111:aintenance, occupancy, misuse, or condition of the Property and improvements, with limits of 
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably 
acceptable to the Port. The Port shall be an additional insured on such policies. 

12.1 RAILROAD PROPERTY INSURANCE. Throughout the term of the 
Lease, at Tenant's sole cost and expense, the Tenant shall keep or cause to be kept in force, for 
the mutual benefit of the Port and the Tenant, property insurance insuring all of the tracks, 
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the railroad 
property subject to this lease against loss or damage from any cause, with the Port named as the 
owner of the insured property. The property shall be insured for its actual replacement value 
with such deductibles as are acceptable to the Port. 

12.2 BUILDING PROPERTY INSURANCE. The Port shall maintain property 
insurance insuring the improvement known as the 1171 Building described in Attachment 1 
against loss or damage from fire, flood, wind, or other natural disasters, with the Port named as 
the owner of the insured pro petty. The property shall be insured for its actual replacement value 
with such deductibles as are acceptable to the Port. . The Tenant shall maintain insurance 
coverage on the Tenant's property, fixtures and equipment located on the premises. 

12.3 .PROOF OF COMPLIANCE. The Tenant shall provide the Port with 
Certificates of Insurance showing the coverages and deductibles. All property insurance which 
the Tenant is required to maintain on the Port's property shall name the Port as the owner of the 
property and shall insure the Port's interest in the prope1ty. The Tenant shall deliver to Port, in 
the manner required for notices, a copy or certificate of all insurance policies required by this 



Lease. Tenant shall include a provision in each of its instll'ance policies requiring the insurance 
carrier to give Port at least ninety (90) days prior written notice before such policy terminates. 
Tenant shall not substantially modify any of the insurance policies required by this Lease without 
giving at least ninety (90) days prior written notice to Port. 

13. INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless 
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any 
claim, suit, action, or legal proceedings brought against the Port by any party alleged· to have 
resulted from the '.f enant's use, operation, maintenance or occupation of the railroad or any 
portion of the premises or any of Tenant's activities incidental thereto, or any breach or default in 
the perfo1mance of any of the terms or conditions of the Tenant's obligations under this lease 
agreement. 

14. DEFAULT. 

14.1 EVENTS OF DEFAULT. Each of the following events shall be a default 
by Tenant and a breach of this Lease. 

14.1.1 The breach of any of the terms or conditions of the Lease 
Agreement 

14.1.2 The failure or refusal to pay when due any installment of rent or 
other sum required by this Lease to be paid by Tenant, or the failure to perform as required or 
conditioned by any other covenant or condition of this Lease. 

14.1.3 The appointment of a receiver to take possession of the Property or 
improvements, or of Tenant's interest in the leasehold estate or of Tenant's operations on the 
Property for anyreason, unless such appointment is dismissed, vacated or otherwise permanently 
stayed or terminated within sixty days after the appointment. 

14.1.4 An assigmnent by Tenant for the benefit of creditors or the filing of 
a voluntary or involuntary petition by or against Tenant under any law for the purpose of 
adjudicating Tenant a bankrupt; or for extending time for payment, adjustment or satisfaction of 
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or to prevent 
bankruptcy or insolvency; unless the assignment or proceeding, and all consequent ordel's, 
adjudications, custodies, and supervision are dismissed, vacated, or otherwise permanently stayed 
or terminated within sixty days after the assigrunent, filing, or other initial event. 

14.2 NOTICE. As a precondition to pursuing any remedy for an alleged default 
by Tenant, Port shall give written notice of default to Tenant, in the manner herein specified for 
the giving of notices. Each notice of default shall specify the alleged event of default and the 
intended remedy. 

14.3 TENANT'S RlGHT TO CURE. If the alleged default is nonpayment of 
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten 



(10) days after receipt of written notice to cure the default. For the ctu'e of any other default, 
Tenant shall have thirty days after receipt of written notice to cure the default, provided, 
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not ·be in 
default if it promptly undertakes a cure and diligently pmsues it. 

14.4 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for 
each and every cqvenant or condition which must be performed hereunder. 

15. PORT'S REMEDIES. If any default by Tenant contin,ues uncured afier receipt of 
written notice of default and the period to cure as required by this Lease, for the period applicable 
to the default, subject to the provisions· of Section 13, the Port has the following remedies in 
addition to all other rights and rymedies provided by law or equity to which Port may resort 
cumulatively or in the alternative: 

15 .1 Without terminating this Lease, Port shall be entitled to recover from 
Tenant any amounts due hereunder, or any damages arising out of the violation or failure of 
Tenant to perfo1m any covenant, condition or provision of this Lease. 

15.2 Port may elect to tenninate this Lease and any and all interest and claim of 
Tenant by virtue of such lease, whether such interest or claim is existing or prospective, and to 
terminate all interest of Tenant in the Property and any improvements or :fixtures thereon (except 
trade fixtures). In the event this Lease is terminated, all obligations and indebtedness of Tenant 
to Pott arising out of this Lease prior to the date of termination shall survive such termination. In 
the event of termination by Port, Port shall be entitled to recover immediately as damages the 
total of the following amounts: 

15.2.1 The reasonable costs of re-entry and reletting, including, but not 
limited to, any expenses of cleaning, repairing, altering, remodeling, refurbishing, removing, 
Tenant's property or any other expenses incurred in recovering possession of the Property or 
reletting the Property, including, but not limited to, reasonable attorney's fees, comi costs, 
broker's commissions and advertising expense. 

15.2.2 The loss of rental on the Property accruing until the date when a 
new tenant has been or with the exercise of reasonable diligence could have been, obtained. 

15.3 Port may re-enter the Property and take possession thereof and remove 
any persons and property by legal action or by self-help and without liability for damages, and 
Tenant shall indemnify and hold the Port harmless from .any claim or demand arising out of such 
re-entry and removal of persons and property. Such re-entry by the Port shall not terminate the 
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the 
Property for the purpose of reletting, Port may re let all or some portion of the Property, alone or 
in conjunction with other properties, for a term longer or shorter than the term ofthls Lease, upon 
any reasonable terms and conditions, including the granting of a period of rent-free occupancy or 
other rental concession, and Port may not be required to relet to any tenant which Port may 
reasonably consider objectionable. 



15.4 In the event Port relets the Property as agent for Tenant, P01i shall be 
entitled to recover immediately as damages the total of the following amounts. 

15.4.1 An amount equal to the total rental coming due for the remainder 
of the term of this Lease, computed based upon the periodic rent provided for herein and without 
discount or reduction for the purpose of adjusting such amount to present value of anticipated 
future payments, less any payments thereafter applied against such total rent by virtue of the new 
lease. 

15.4.2 The reasonable costs of re-entry and reletting, including but not 
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing, removing 
Tenant's propetty, or any other expenses incurred in recovering possession of the Property or 
reletting the Property, including, but -not limited to, attorneys~ fees,_ court costs, b_rok~r's _ 
commissions and advertising expense. 

15.5 All payments received by Port from reletting shall be applied upon 
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to 
Tenant. 

16. WAIVER. No waiver of any default shall constitute a waiver of any other breach 
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege 
or service voluntarily given or performed by either party shall give the other any contractual right 
by custom, estoppel, or otherwise. The subsequent acc.eptance of rent pursuant to th.is Lease shall 
not constitute a waiver· of any preceding default by Tenant other than default on the payment of 
that particular rental payment, regardless of P01i's knowledge of the preceding breach at the time 
of accepting rent. Acceptance of rent or other payment after termination shall not constitute a 
reinstatement, extension or renewal of this Lease, or revocation of any notice or other act by Port. 

17. ATTORNEYS' FEES. If either party brings any action or proceeding to enforce, 
protect or establish any right or remedy under this Lease, the prevailing party shall be entitled to 
recover reasonable attorneys' fees and costs from the non-prevailing party. Arbitration is an 
action or proceeding for the purpose of this provision. The 11prevailing parti' means the party 
determined by the court or the arbitrator to most nearly have prevailed. 

18. ACCESS BY PORT. Port, or Port's representatives and agents, shall have access 
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the 
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb the 
use and occupancy of the Property by Tenant. 

.19. RECORDING OF LEASE. Either party to this Lease may record the Lease with 
the Auditor of Benton County. In. lieu of recording the entire Lease either party may record a 
memorandum of lease setting forth the legal description of the property, the parties and the term 
of the Lease, together with any additional information which the party deems to be relevant, and 



-------- ··-·----

as long as the infom1ation in the memorandum is accurate the other party agrees to sign the 
memorandum of lease. 

20. HOLDING OVER. In the event Tenant shall hold over after the expiration or 
termination of this Lease, or at the expiration of any option term, such holding over shall be 
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease 
except that the rental rate shall be adjusted as provided in Section 3· and the rent shall be prorated 
over a 365 day yeal' and paid by Tenant each month in advance. The tenancy may be terminated 
by either party giving the other parly thirty days written notice of the i.ntent to terminate. 

21. SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security 
provided for in Section 5, in order to secure the prompt, full and complete performance of all of 
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect 

-···-and indemnify Port from any liability subject to the lien, if any, of the holder of the first mortgage _ 
against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of 
Tenant's right, title and interest in and to all rents and profits from the Property, all of the 
materials stored on the premises, and all permanent improvements constructed thereon, to secure 
the Tenant's obligations under this Lease. In the event Tenant defaults in any of its obligations 
hereunder, Port shall have the right at any time after the period for cm·e provided in paragraph 
15.3, without notice or demand, to collect all rents and profits directly and apply all sums so 
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due 
from Tenant. The assignment of rents to the Port shall be subordinate to any assignment of rents 
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other 
remedies under this Lease. This security interest will not extend to the Tenant's business 
receivables other than rents and profits from the property, provided that this exception will not 
affect the enforcement or collection of any judgment obtained against the Tenant by the Port. 

22. HAZARDOUS MA TERJALS. Tenant shall not take or store upon the Property any 
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law, 
except in strict compliance with all applicable rnles, regulations, ordinances and statutes. Tenant 
shall comply with the Port's Hazardous Materials Communications Policy, but shall not be 
subject to the notice requirements thereof in connection with the installation, use, operation, or 
removal of usual office equipment including, without limitation, computers and photocopiers. 

22.l Tenant shall not permit any contamination of the Property. The Tenant shall 
immediately remove any contaminants or pollutants and shall promptly restore the Property, 
subject to any condition existing prior to the commencement of this Lease, which shall be the 
responsibility of the Port. 

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim 
or litigation arising from hazardous or toxic materials on the Property or resulting from the 
contamination of the Property, caused by the acts or omissions of the Tenant, its subtenants, 
employees, agents, invitees, or licensees, during the term of this Lease. 



22.3 In the event of the termination of this Lease for any reason, the obligation of 
the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall 
survive the termination. 

23. GENERAL CONDITIONS. 

23.1 NOTICES. Any notices required or permitted to be given under the terms 
of this Lease, or by law, shall be in writing and may be given by person~l delivery,. or by 
registered or certified mail, return receipt requested, or by overnight courier, directed to the 
parties at the following addresses, or such other address as any party may designate in writing 
prior to the time of the giving of such notice, or in any other manner authorized by law: 

Port: Port of Benton 
3100 George Washington Way 
Richland, Washington 993 52 

Tenant: Tri-City Railroad Company, L.L.C. 
2355 Stevens Drive 
P.O. Box 1700 
Richland, WA 99352 

Any notice given shall be effective when actually received, or if given by certified 
or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the 
mailed notice is available for pick up. 

23.2 NONMERGER. If both Port's and Tenant's estates in the Property or the 
improvements or both become vested in the. same owner, this Lease shall nevertheless not be 
destroyed by application of the doctrine of merger except by the express election of the owner 
and the consent of the mortgagee or mo1igagees under all mortgages existing upon the Property. 

23.3 CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of 
this Lease and the captions of the various paragraphs are for convenience and ease of reference 
only, and do not define, limit, augment or describe the scope, content or intent of this Lease or of 
any part or parts of this Lease. 

23.4 EXHIBITS AND ADDENDA. All exhibits and addenda to which 
reference is made in this Lease are incorporated in the Lease by the respective references to them. 
References to "this Lease" includes matters incorporated by reference. 

23.5 · SUCCESSORS. Subject to the provisions of this Lease on assignment and 
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and 
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal 
representatives of the respective parties. The Port agrees that if the Property is sold, assigned, or 



conveyed, except for any conveyance to the Uniteq States, the Port will place a provision in any 
conveyance making the conveyance subject to the terms and conditions of this Lease. The Port 
represents, that if this Lease is recorded, any subsequent conveyance of the Property by th(f Port 
will be subject to the terms of this Lease, with the exception of any conveyance to the United 
States. 

23.6 NO BROKERS. Each patty warrants and represents that it has not dealt 
with any real estate brokers or agents in connection with this Lease. Each party will indemnify 
and hold the other harmless from any cost, expense or liability (including costs of suit and 
reasonable attorney fees) for any compensation, commission, or fees claimed by any broker or 
agent in connection with this Lease. 

23.7 WARRANTY OF AUTHORITY. The persons executing and delivering 
this Lease on behalf of Port and Tenant each represent and WatTant that each of them is duly 
authorized-to do so and that the execution of this Lease is the lawful and voluntary act of the 
person on whose behalf they purport to act. 

23.8 QUIET POSSESSION. The Port agrees that upon compliance with the terms 
and conditions of this Lease, the Tenant shall at all times have the right to the quiet use and 
enjoyment of the Property for the term of the Lease and any extensions. 

23.9 LEASE CERTIFICATION. Upon the request of the Tenant the ·Port 
agrees to provide a written certification of the status of the Lease, to the best knowledge of the 
Port at the time of the certification, setting forth the following: I). whether the Lease is in full 
force and effect; ii) whether there have been any amendments or modifications to the Lease; iii) 
whether the Tenant is current in the payment of the rent and other chmges under the terms of the 
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant. 

23.10 PARTIAL INVALIDITY. If any provision of this Lease is held to be 
invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect. 

23.11 CONSTRUCTION. The parties lease have reviewed this lease and have 
the opportunity to consult with their respective counsel. The lease shall not be deemed to be 
drafted by either patty and the lease shall not be construed against either party as the drafter. 

23.12 CONSENT. Whenever the consent or approval of a patty to this Lease is 
required to be given by the terms of this Lease to the other party, such consent or approval shall 
not be unreasonably withheld or delayed. 

DATED this / "::, 1-'aay of b__.._JL-., 2002 .. 

~ RAILR~J1PANY, L.L.C. 

c14.J;~ -1:(;te;;~ 
fldfacr-



- --------- ----- ---- ----~ 

By: i_!)iJl_ .. 
SCOTT D. KELLER 

Executive Director 
Title: ---------

STATE OF WASHINGTON ) 
) ss. 

County of Benton ) 

On this day, before me personally appeared Scott D. Keller to me known to be the 
Executive Director of Port of Benton Commission, and acknowledged the said instrument to be 
the free and voluntary act and deed of said corporation for the uses and purposes therein 
mentioned, and on oath stated that she was authorized to execute said instrument and that the seal 
affixed thereto is the corporate seal of said corporation. 

/.' . 

GIVEN UNDER my hand and fficial seal this /
1/day of Au.I/ v{.,.Jr , 2002. 

A$~-:- I 
/~RY PUBLIC in and .,:for the State of 

Washington, residing at /'ll .. fC.tJ, u:J/1.. 
My commission expiret7 t,?,~ '2- ( lW 5 

STATE OF WASHINGTON) 
) ss. 

County of Benton ) . i/) (e. . 
On this day, before me personally appeared f/ ' / ) J µ tt~~own to be the 

____,L!._,~,c:{&~::::_ __ of Tri-City Railroad Comp~ acknowledged the said 
instmment t be the free and voltmtary act and deed of said company for the uses and purposes 
therein mentioned, and on oath stated that he was authorized to execute said instrument. 

GIVEN UNDER my hand and official seal this/ Alday of . , 2002. 



OTARY PUBLIC.in a&he State of 
Washington, residipg at e-o, I~ 
My commission expires:~~ 2--f;:?'':) 
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Decision in BNSF Railway Co. v. Tri-City & Olympia Railroad
Co., 835 F. Supp. 2d 1056, dated December 14, 2011



C. ' • BNSF Ry. Co, v. Tri-City & Olympia R. Co. LLC, 835 F.Supp.2d 1056 (2011) 

Synopsis 

835 F.Supp.2d 1056 
United States District Court, 

E.D. Washington. 

BNSF RAILWAY COMP ANY, Plaintiff, 

Union Pacific Railroad Company, and 

Port of Benton, Plaintiff-lntervenors, 

v. 
TRI-CI1Y & OLYMPIA RAILROAD 

COMPANY LLC, Defendant. 

No. CV-09-5062-EFS. 

I 
Dec. 14, 2011. 

Background: Railroad brought action alleging that rail 
and track maintenance service provider breached railroad 

lease agreement when it blocked railroad's access to 
trackage and seeking declaratory judgment recognizing 
its operating rights over trackage and permanent 

injunction compelling Jessee to afford it equal access lo 
trackage. Another railroad and rail owner intervened, and 
provider tiled counterclaims against owner for inverse 

condemnation, breach of contract, breach of implied 

covenant of good faith and fair dealing, promissory 
estoppel, quantum meruit, and tortious interference with 

contract. Plaintiff and provider filed cross-motions for 
summary judgment. 

Holdings: The District Court, Edward F. Shea, J ., held 

that: 

[I] railroads had right to access entirety of trackage in 
question, and 

[2] permanent injunction barring rail and track 
maintenance service provider from interfering with 

railroads' rights to operate on trackage was warranted. 

Plaintill's motion granted. 

Attorneys and Law Firms 

*1057 Leland Barrett Kerr, Patrick J. Galloway, 
Kerr Law Group, Kennewick, WA, Matthew R. 

Brodin, Timothy R. Thornton, Briggs and Morgan, PA, 

Minneapolis, MN, for Plaintiff. 

Tim D. Wackerbarth, Lane Powell, P.C., RobJ. Crichton, 
Keller Rohrback, LLP, Seattle, WA, Lucinda Jean Luke, 
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Opinion 

ORDER GRANTING BNSF'S MOTION 
FOR SUMMARY JUDGMENf, DENYING 

TCRY'S MOTION FOR SUMMARY 
JUDGMENT, AND DENYING ALL 

OTHER PENDING MOTIONS AS MOOT 

EDWARD F . SHEA. District Judge. 

Before the Court, without oral argument, are Plaintiff 

BNSF Railway Company's (hereinafter "BNSF") 

Motion for Summary Judgment, ECF No. 267. and 
Defendant Tri- City & Olympia Railroad Company LLC's 

(hereinafter "TCR Y") Motion for Summary Judgment, 
ECF No. 273. Also before the Court are BNSF's Motion 

to Compel Discovery Propounded lo Defendant Tri­
City & Olympia Railroad Company, L.L.C., ECF No. 

305, and TCR Y's Motion for Protective Order, ECF No. 

316. After reviewing the submissions of the parties and 
applicable authority, the Court is fully informed. For 
the reasons discussed below, the Court grants BNSF's 

Motion for Summary Judgment, denies TCRY's Motion 
for Summary Judgment, and denies all other pending 

motions as moot. 

I. BACKGROUND 1 

A. 1947 Agreement 
On November 6, 1947, the United States, acting through 

the U.S. Atomic Energy Commission ("Commission"), 
entered into an agreement ("1947 Agreement") with 

several railroads to establish service to the Hanford 
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Nuclear Reservation ("Hanford site"). BNSF and Union 

Pacilic Railroad Company ("UP"), the undisputed 

successors-in-interest to the 1947 Agreement, were 
granted "equal joint" operating rights over trackage 

beginning near Kennewick and extending north of 
Richland to the Hanford site ("Richland Trackage"). 

The 1947 Agreement identifies the rights of the parties 

to railway lines as shown on an August 25, 1947 map 
attached to the Agreement as "Exhibit A." The 1947 
Agreement acknowledges that "the Government has 
constructed on its property a line of railway ... extending 

from Hanford, Washington, southerly to a point near 
the north bank of the Yakima River," and states as its 
purpose that "the Government desires to have a direct rail 

connection to the south so as to interchange business with 

[BNSF and UP's predecessors in interest]." To this end, 
Article V of the 1947 Agreement grants BNSF and UP's 

predecessors in interest the "equal joint right" to operate 

on the rail line and "to use said interchange facilities and 
wye for the purpose of interchanging business with the 

Government." Article VII of the Agreement states that 

BNSF and UP's predecessors in interest "each of itself 
agrees to deliver and receive at said interchange facilities 

all business which either is obligated to transport as a 

common carrier railroad." Article IX of the Agreement 
imposes an obligation on BNSF and UP's predecessors 

to "agree from time to *I059 time upon rules and 

regulations covering the movement of engines, cars and 
trains over the line B--E and on said interchange facilities ." 

The map attached to the 1947 Agreement identifies several 
points, labeled A through E . Point A is in Kennewick, 

and points B, C, and D extend along the rail line in a 

northwesterly direction toward the Hanford site. The map 

identifies point E as a location to the north of Richland 
upon which interchange tracks were to be built. The 

government later constructed an interchange facility at 

Point E, and today, Point E is TCR Y's rail yard and is still 
operated as an interchange facility. Though the 1947 map 
identified a location to the south of the interchange tracks 

for the wye, the wye was in fact later built to the north of 

the interchange tracks. 2 

ln 1948, the 1947 Agreement was the subject of a 
ruling by the Interstate Commerce Commission (ICC). 
Because the government was the only "customer" served 
by BNSF and UP's predecessors, the railroads sought 
exemption from the required public convenience and 

necessity certifications for common rail carriers. The 

ICC's Order held that a certificate 11•a.r required because 

the railroads would also provide common carrier services 
to businesses in and around Richland. The ICC's Order 
modified terms in the 1947 Agreement regarding payment 

and rights to termination, but left the remainder of the 

Agreement undisturbed. 

B. 1961 Agreement 
In 1961, the Commission entered into a second agreement 

("1961 Agreement") with the Railroads. Section 1 of 
the 1961 Agreement leased three specified areas of track 

to the railroads. Section 2 of the Agreement granted 
"the Railroads, and the industries served by them, the 

right lo construct additional industrial spur, set-out, and 

such other tracks connecting with the Government's main 
tracks or classification yards as may be required to 
provide rail service for industries." Section 3 of the 1961 
Agreement states as follows: 

The Commission hereby grants the 

Railroads the right to operate with 
their employees and equipment over 

such segments of the Government's 

tracks shown on Exhibit "A" as it 

may be necessary to use for the 
purpose of moving freight shipments 
to or from the tracks covered by this 

agreement. 

Section 3's grant of authority was consistent with the 
agreement's stated purpose of allowing the railroads to 

operate on the United States' tracks "for the sole purpose 
of receiving and delivering shipments routed via the 
Railroads and consigned by or to shippers and receivers 

located on said spur or side tracks." 

The rail line depicted in a 1960 map attached as Exhibit 

A to the 1961 Agreement begins south of Richland at 
the Yakima River Bridge, and extends to a Department 
of Energy (DOE) "barricade" roughly one thousand feet 

north of the wyc tracks. The three segments of track leased 

in the 1961 Agreement arc all south of the interchange 
facility and wye. 

In 1979, the United States entered into an agreement with 

the railroads converting the 1961 lease agreement into a 
permit so that the tracks could be classified as surplus 
under the Federal Property and Administrative Services 
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Act of 1949. This agreement deleted Sections 1 and4ofthe 
1961 Agreement, which detailed the terms of the lease and 
the railroads' maintenance obligation, but left the 1961 
Agreement's other provisions "in full force and effect." 

* 1060 C. 1998 Indenture 
In 1998, the United States, acting through the DOE, 
conveyed ownership of a six-mile section of track to the 
Port of Benton ("Port") through an Indenture, thereby 
assigning the DOE and Commission's rights under the 
1947 and 1961 Agreements to the Port. The indenture 
staled that the 1947 and 1961 Agreements and the 1979 
permit agreement governed access lo the Railroad. The 
Indenture also stated that the Port, as assignee, agreed 
to be bound by the obligations and considerations in the 
United States' permit. As a result of these agreements, the 
Port has the right to terminate BNSF and UP's rights to 
use the Richland Trackage upon six months notice. 

D. Interchange Agreement 
On October I, 1998, the Port entered into a Maintenance 
and Operation Agreement with TCR Y's predecessor, 
Livingston Rebuild Center, Inc. ("Livingslon"), under 
which it agreed to pay Livingston $325, 000 per year 
for the maintenance of the Richland Trackage. These 
contractual rights and obligations were subsequently 

assigned to TCRY. 

In May 2000, BNSF and TCR Y contracted to interchange 
cars going into the Richland Trackage {"Interchange 
Agreement"). They exchanged cars at the Richland 
Junction, and TCRY served BNSF's customers along the 
Richland Trackage. TCRY maintained the trackage at 
its own expense and began charging a per-car fee for its 
services. This contract specifically reserved BNSF's rights 
under the 1947 and 1961 Agreements. 

In a September 12, 2000 letter to then-TCRY President 
John Haakenson, the Port's Assistant Executive Director 
Scott Keller acknowledged that the Port was paying 
TCRY to maintain the railroad under a contract 
that allowed TCRY to charge a fee for its railroad 
operations, the revenue from which would offset the 
cost of maintenance. Recognizing that UP was using 
the Richland Trackage without paying a fee, the Port 
directed TCRY "to give written notice to [UP) terminating 
its rights to use the Port of Benton track." Beginning 
November 14, 2000, UP could no longer continue its 

unauthorized use of the Richland Trackage: it would need 
to establish an interchange agreement with TCR Y. 

From approximately April 2001 through November 2001, 
TCRY and BNSF continuously disagreed about BNSF's 
right to operate on the Richland Trackage. BNSF claimed 
the 1947 and 1961 Agreements allowed it to directly 
operate on the Richland Trackage without interchanging; 
TCRY maintained that BNSF could only operate on the 
Richland Trackage if it operated under the Interchange 
Agreement. This disagreement about BNSF's rights to 
operate on the Richland Trackage forms the essential 
controversy before the Court today. 

E. Railroad Lease 
In 2002, TCRY and the Port negotiated a lease agreement 
("Railroad Lease") that authorized TCRY to provide rail 
and track maintenance services on the Richland Trackage. 
Paragraph 7.4 of the lease agreement states that TCRY 
"shall not take any actions which will amend, modify, 
terminate or invalidate any existing contracts which the 
Port has with any other railroad carrier, without the Port's 
prior written consent." 

F. Legal Action 
In 2009, BNSF informed TCRY that it intended to 
exercise its rights to directly operate on the Richland 
Trackage. TCRY objected, and on July 20 and 21, 2009, 
TCRY erected a barrier which physically prevented a 
BNSF locomotive from reaching *1061 BNSF customers 
along the Richland Trackage. A few days later, TCR Y 
requested that the Port tem1inate the Richland Trackage 
agreements with BNSF. The Port refused. 

BNSF filed this suit on July 20, 2009. ECF No. 1. UP 
moved to intervene on August 4, 2009, ECF No. 26, and 
the Court granted UP's motion. ECF No. 46. On August 
12, 2009, 2009 WL 2486170, the Court granted BNSF's 
motion for a preliminary injunction, prohibiting TCR Y 
from blocking BNSF's access to the Richland Trackage 
and requiring TCRY to charge its customary fee. ECF 
No. 46 & 93. TCRY filed an interlocutory appeal on 
September 9, 2009, which was voluntarily dismissed. ECF 
Nos.67, 101, 108&109. SinceAugust 15,2009,BNSFand 
TCRY have been operating under the Proposed Operating 
Plan created to comply with the Court's preliminary 
injunction. ECF No. 52. 
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On March 8, 20 I 0, the Court granted the Port of Benton's 
request to intervene. ECF No. 121. On June 2, 2010, 
TCRY filed a separate but related action in Benton 

County Superior Court against the Port, asserting claims 

for inverse condemnation, breach of contract, breach 
of implied covenant of good faith and fair dealing, 

promissory estoppel, and quantum meruit. ECF No. 

209-1. By order dated August 20, 2010, the Superior 
Court stayed the state court action pending resolution of 
the federal claims in this Court. ECF No. 209- 2. 

On September 29, 2010, the Port amended its 
complaint, asserting that TCRY breached Railroad 

Lease Paragraph 7.4, which prohibits TCRY from 

"amcnd[ing], modify[ing], terminat[ing], or invalidat[ing]" 
other railroads' existing contractual relationships with 

the Port, when it temporarily blocked BNSF Railroad 

Company (BNSF)'s access to the Richland Trackage 
in July 2009. ECF No. 136. TCRY asserted several 

counterclaims against the Port, including inverse 

condemnation, breach of contract, breach of implied 
covenant of good faith and fair dealing, promissory 
estoppel, quantum meruit, and tortious interference with 

contract. ECFNo. /65, fl 18-24. 

TCR Y filed a motion for summary judgment on October 

20, 2010, seeking dismissal of the Port's Amended 

Complaint. ECF No. 142. On November 24, 2010, 
the Port moved for summary dismissal of TCR Y's 

counterclaims. ECF No. 171. TCRY then moved on 
December 17, 2010, to remand the inverse condemnation 

claims to slate court for determination where they were 
originally asserted. ECF No. 200. On July I, 2011, 

2011 WL 2607162, the Court denied TCRY's Motion 

for Summary Judgment and Motion for Remand. ECF 
No. 264. The Court's Order granted the Port's Motion 

for Partial Summary Judgment, dismissing TCRY's 

counterclaims against the Port. Id. In denying TCRY's 
Motion for Summary Judgment, the Court found that 

under the 1947 and 1961 Agreements, BNSF and UP have 
"equal joint" rights to operate directly upon the Richland 

Trackage, and that TCR Y took its lease of the Richland 
Trackage subject to BNSF and UP's rights. !cl 

TCR Y and BNSF now both move for summary judgment 
regarding the nature and extent of BNSF and UP's rights 

to operate on the Richland Trackage. ECF Nos. 267 & 
273. TCRY asserts that BNSF and UP's rights under the 
Agreements are limited to use of the trackage only up 

to the interchange, or alternatively, the wye, and that 

BNSF may use those portions of track for interchange 
purposes only. BNSF argues that their right to operate 
directly extends to all Richland Trackage south of the old 

Department of Energy barricade, and is subject only to 

*1062 the limitation that it be used "for the purpose of 
moving freight shipments." After reviewing the record in 

this matter, the arguments of the parties, and applicable 
authority, the Court is fully informed. Because the 1947 

and 1961 Agreements give BNSF and UP the right to 
operate directly on the entirety of the Richland Trackage, 

the Court denies TCR Y's motion and grnnt BNSF's 

motion. 

II. DISCUSSION 

A. Summary Judgment Standard 
Summary judgment is appropriate if the "pleadings, 

the discovery and disclosure materials on lilc, and any 
affidavits show that there is no genuine issue as to any 

material fact and that the moving party is entitled to 
judgment as a matter of law." Fed.R.Civ.P. 56(c). Once 

a party has moved for summary judgment, the opposing 

party must point to specific facts establishing that there 
is a genuine issue for trial. Celotex Carp. v. Catrett, 477 

U.S. 317, 324, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). 
If the nonmoving party fails to make such a showing 

for any of the elements essential to its case for which it 

bears the burden of proof, the trial court should grant 
the summary judgment motion. Id. al 322, 106 S.Cl. 2548. 
When considering a motion for summary judgment, the 

Court does not weigh the evidence or assess credibility; 

instead, "the evidence of the non•movanl is to be believed, 
and all justifiable inferences are to be drawn in his favor." 

Anderson, 477 U.S. at 255, 106 S.Ct. 2505. When ruling 

on cross-motions for summary judgment, the Court has a 
duty to review the record supporting the parties' motions 

and to determine whether there are issues of material fact 

precluding summary judgment. Fair Housing Co1111cil of 
Riverside Cnty .• Tnc., 249 F.3d at 1136. 

Here, both TCRY and BNSF have moved for summary 

judgment. Both parties agree that there arc no genuine 
issues of material fact, and after reviewing the record in 

this matter, the Court finds that there are none. Summary 
judgment is thus appropriate if either party is entitled to 

judgment as a matter of law. 

WESTLAW ©2018 Thomson Reuters. No claim to original U.S. Government Works. 4 



BNSF Ry. Co. v. Tri-City & Olympia R. Co. LLC, 835 F.Supp.2d 1056 (2011) 

B. Applicnblc Lnw 
111 121 When interpreting a contract under Washington 

law, the Court attempts to "ascertain the parties' 
intentions and give effect to their intentions," Taylor­
Edwards Ware/rouse & Tram.fer Co. of Spokane, Inc. v. 
Burlington N., Inc., 715 F.2d 1330, 1334 (9th Cir.1983) 
(citing Jones l'. Hollingsworth, 88 Wash.2d 322, 326, 
560 P.2d 348 (1977)). Under Washington law, extrinsic 
evidence is only admissible "as to the entire circumstances 
under which the contract was made, us an aid in 
ascertaining the parties' intent." Berg v. H11desma11, 115 
Wash.2d 657, 667, 801 P.2d 222 (1990). When a contract 
is unambiguous and its formation is undisputed, the 
interpretation of the contract is a question of law that 
is appropriate for resolution on summary judgment. See, 
e.g., Mfg'cl Ho11s. Cmtys. of Wash. 1•. St. Pa11l Men:wy In.I. 
Co., 660 F.Supp.2d 1208, 1212 (W.D.Wash.2009) (citing 
Mayer v. Pierce Cnty. Med. Bureau, 80 Wash.App. 416, 
420, 909 P.2d 1323 (1995)). 

C. The Parties' Positions 
TCR Y concedes that BNSF has the right to directly 
on a portion of the Richland Trackage, but argues that 
language in the 1947 Agreement geographically restricts 
the United States' grant to BNSF and UP's predecessors 
to direct service between points "C" and "E" on the map 
attached as Exhibit A to the 1947 Agreement. Because 
point "E" on Exhibit A to the 1947 Agreement is the 
present-day site of TCRY's interchange facility, TCRY 
argues that BNSF and UP should be enjoined *1063 
from directly serving points north of the interchange 
facility, and should be required to interchange with TCRY 
in order to serve customers north of the interchange 
facility. Alternatively, TCRY argues that BNSF and UP's 
operating rights should terminate at the wye built a short 
distance north of the interchange facility. 

TCR Y also asserts, in an argument developed primarily 
in its reply memorandum, that the 1947 Agreement 
only grants the railroads rights to use trackage between 
points "C" and "E" on Exhibit A for the purpose of 
interchanging rail traffic with the government, and not 
to provide direct rail service to customers along that 
track. Finally, TCRY argues that it would be unfair 
to allow BNSF and UP to directly service customers 
north of the interchange facility because pursuant to 
the 1998 Maintenance and Operation Agreement, it 
is charged with the sole responsibility for maintaining 

the Richland Trackage. TCRY requests a permanent 
injunction prohibiting BNSF and UP from traveling north 
ofits interchange facility. 

BNSF argues that because the wye pictured in Exhibit A 
to the 1947 Agreement was later built to the north of the 
interchange facility (instead of to the south as represented 
in Exhibit A), the 1947 Agreement does in fact grant 
the railroads operating rights north of the interchange 
facility. BNSF further argues that Sections 2 and 3 of the 
1961 agreement extended the Railroads' operating rights 
to the entirety of the Richland Trackage, limited only by 
the broad requirement that their operations be for the 

purpose of"moving freight shipments." 3 BNSF requests 
a declaratory judgment recognizing its operating rights 

over the Richland Trackage and a permanent injunction 
compellingTCRY to afford it equal access to the Richland 
Trackage. 

Intervenor- Plaintiff UP does not oppose BNSF's motion, 
but asks that any ruling on the motion protect the "equal, 
just, and fair" operating rights to the Richland Trackage 
that it was granted by the 1947 Agreement. UP also asserts 
that BNSF does not have the right to provide direct 
rail service to the Hanford site, but that BNSF's direct 
rail service rights instead terminate somewhere between 
TCRY's interchange facility and Hanford. 

D. Analysis 

i. BNSF's Operating Rights on the Richland Trackage 

(3) On close review of the underlying agreements, it 
is apparent that BNSF's reading of the 1947 and 1961 
Agreements is the correct one. While the 1947 Agreement's 
grant to BNSF and UP's predecessors in interest is 
explicitly limited to the "right to operate ... between 
points B and E, and to use said interchange facilities and 
wye for the purpose of interchanging business with the 
government," ECF No. 32-2 at 13, this agreement was 

speculative and referenced trackage that had yet to be 
*1064 built. See it/. at 12 (lhe Commission shall lay track 

in "upproximurely the location shown in yellow on said 
exhibit," and shall build an interchange and wye "in the 
1•id11i1y of point E." (emphasis added)). At the time the 
1947 Agreement was drafted, the United States was the 
only shipper on this section of track, and security concerns 
prevented private access lo the Hanford site; thus, the 
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Agreement's reference to point "E" appears to be intended 
to demarcate a convenient place for interchange, rather 
than to provide an affirmative limitation on the railroads' 
later ability to service rail customers. But regardless or 
the exact intent behind the 1947 Agreement, the 196 l 
Agreement greatly expands the United States' grant to 
BNSFand UP. 

The 1961 Agreement has the stated purpose of allowing 
the railroads to "receiv[e] and deliver[] shipments routed 
via the Railroads and consigned by or to shippers and 
receivers" located on spur or side tracks connecting to 
the United States' tracks. ECF No. 32-3 at 62. As noted 
above, Section 3 or the 1961 Agreement states as follows: 

The Commission hereby grants the 
Railroads the right to operate with 
their employees and equipment over 
such segments of the Government's 
tracks shown on Exhibit "A" as it 
may be necessary to use for the 
purpose or moving freight shipments 
to or from the tracks covered by this 
agreement. 

Id. at 63. Exhibit A to the 1961 Agreement is a detailed 
map depicting the entirety or the Richland Trackage, 
minus the subsequently-built Port trackage and spurs 
extending west from the wye. The above-quoted language 
grants BNSF and UP broad operating rights over the 
Richland Trnckage, and bulwark's BNSF's position. 

TCRY makes much of Section 3's limitation that the 
railroads may only use such segments of the tracks as 
may be necessary to access "the tracks covered by this 
agreement." TCR Y argues that because Section I of the 
agreement, which contains the operative language of the 
lease, lists only sections of track south of the interchange 
racility, the "tracks covered by this agreement" are all 
south of the interchange, and thus Section J's grant does 
not extend north of the interchange or wyc. Section 2 
of the agreement, however, also grants "the Railroads, 
and industries served by them," the right to construct 
additional "industrial spur, set-out, and such other 
tracks connecting with the Government's main tracks or 
classification yards as may be required to provide rail 
service for industries." lei. It seems readily apparent that 
the Port's spur tracks are "industrial spur, set-out, and 
such other tracks" that were constructed by "the industries 
served by [the railroads]" as the phrase is used in the 

1961 Agreement. These subsequently-built tracks arc thus 
"tracks covered by" the 1961 Agreement, and it follows 
logically that Section 3 also grants BNSF and UP the right 
to serve customers on these later-built sections or Port 
trackage and spurs extending west of the wye. 

TCRY also argues that Section J's reference to "tracks 
shown on Exhibit •A' " precludes a reading of the 1961 
Agreement that grants BNSF and UP rights relating 
to tracks built after the Agreement, because they by 
definition could not be shown on Exhibit A. But Section 
J's reference to "tracks shown on Exhibit 'A'" relates to 
the section of track over which BNSF and UP arc afforded 
rights, not the Section's later use of the phrase "tracks 
covered by this agreement;" these tracks are precisely 
the tracks over which BNSF and UP seek access. This 
interpretation or the 1961 Agreement is supported by its 
stated purpose of opening up the Richland Trackage to 
common carrier rail service in order to promote industrial 
development in *1065 the Richland area. Of course, 
BNSF and UP's right to use the Richland Trackage may 
only be "for the purpose or moving freight shipments." 

Accordingly, the Court finds that the 1961 Agreement 
grants BNSF and UP the right to operate directly on the 
Richland Trackage. This right extends north of the TCR Y 
interchange facility, and includes both the spur tracks to 
the west of the wye and the main-line tracks north to Horn 
Rapids Road. Neither BNSF nor UP has a right to serve 
the Hanford site directly. 

ii. UP's Operating Rights on the Richland Trackage 

U P's position is clearly supported by the 194 7 Agreement. 
The 1947 Agreement grants both BNSF and UP's 
predecessors in interest "the equal joint right" to operate 
on the relevant section of track. ECF No. 32-2 at 13. 
This grant includes the future-looking assurance that "any 
right or privilege at any time granted by the Commission 
to one of said companies in respect to its operations shall 
be a right or privilege which the other company may 
at its option exercise in respect to its opcrntions." Id. 
Furthermore, the Agreement requires BNSF and UP's 
predecessors to "agree from time to time upon rules and 
regulations" for the use of the Richland Trackage, and 
requires that such rules and regulations "shall be equal, 
just, and fair," and "shall not unjustly discriminate against 
either." Id. at 14. These portions of the 1947 Agreement 
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have not been modified by later agreement, and remain 
in force today. As such, the Court includes UP in any 
declaratory or injunctive relief it affords BNSF. 

E. Relief Granted 

i, Declaratory Judgment 

14) Under the Declaratory Judgment Act, 28 U.S.C. 
§ 2201, declaratory judgment is proper when one party 
has established that "there is a substantial controversy, 
between parties having adverse interest, of sufficient 
immediacy and reality to warrant issuance ofa declaratory 
judgment." Scott v. Pasadena Unified Sch. Dist., 306 F.3d 
646, 658 (9th Cir.2002) (quoting Western Min. Council v. 
Watl, 643 F.2d 618,624 (9th Cir.1981)). Here, the factual 
background of this case unquestionably demonstrates that 
such a controversy exists and that declaratory judgment 
is proper. 

BNSF requests a declaratory judgment recognizing its 
rights to provide direct rail service over the Richland 

Trackage. 4 For the reasons discussed above, the Court 
grants BNSF's request in this regard, and issues a 
declaratory judgment recognizing both BNSF and UP's 
rights to provide direct rail service over the Richland 
Trackage. 

ii. Permanent Injunction 

BNSF also requests a permanent injunction compelling 
TCRY to allow it access over the Richland Trackage 
and requiring TCR Y to coordinate train scheduling and 
dispatching with BNSF and UP. 

151 (6) Permanent injunctive relief is proper when a party 
can show "(I) that is has sufTered an irreparable injury; (2) 
that remedies available al law, such as monetary damages, 
are inadequate to compensate for that injury; (3) that, 
considering the balance of hardships betwet.!n the plaintiff 
and defendant. a remedy in equity is warranted; and (4) 
that the public interest *1066 would not be disservcd 
by a permanent injunction," eBay Inc. ,,. MercExclrange, 

L.L. C., 547 U.S. 388,391, 126 S.Ct. 1837, 164 L.Ed.2d 641 
(2006). The first factor, the existence of irreparable injury, 
is also satisfied by a continuing and imminent threat of 
harm. See, e.g., Bowler,,. Home Depot USA Inc., No. C09-

5523 JCS, 2011 WL 166140, at "'3 (N.D.C11l. January 19, 
2011) (citing Monsalllo Co. 1•. Geertso11 Seed Farms, -
U.S. - , 130 S.Ct. 2743, 2760, 177 L.Ed.2d461 (2010)). 
The decision to grant or deny permanent injunctive relief 
is within the Court's discretion. See eBay l11c., 547 U.S. at 
391, 126 S.Cl. 1837 (citing Weinberger v. Romero-Barcelo, 
456 U.S. 305,320, 102 S.Ct. 1798, 72 L.Ed.2d 91 (1982)). 

171 Herc, BNSF fulfills the first two factors because 
the percipient loss of customer goodwill that will occur 
if TCR Y again blocks it from accessing the Richland 
Trackage is imminent; the loss of consumer goodwill is 
an irreparable injury, and legal remedies are inadequate 
to compensate for that injury. See Rent- A- Center, !11c. 
,.. C(l11yu11 Television & Appliance Rental, Inc., 944 F .2d 
597, 603 (9th Cir.1991); Regents of Univ. of Cal. v. Am. 
Broad. Cos., 747 F.2d 511, 519-20 (9th Cir.1984). The 
balance of hardships between BNSF and TCRY also 
runs in BNSF's favor: While TCR Y is currently tasked 
with maintaining the Richland Trackage under the 1998 
Maintenance and Operation Agreement and the 2002 
Lease, as the Court has already found, TCR Y took 
possession of the Richland Trackage subject to BNSF and 
UP's pre-existing rights; the temporary hardship TCRY 
will suffer under its contract with the Port is outweighed 
by the long-term hardship BNSF and UP would suffer 
if their rights under the 1947 and 1961 Agreements were 
permanently abrogated. Finally, as the Court found in 
its Order granting BNSF's motion for a preliminary 
injunction, ECF No. 93 at I 0--11, it is in the public interest 
to encourage competition among the railroads and to 
ensure that railroad service remains efficient. Accordingly, 

a pemmnent injunction is proper. 

TCRY argues that if such relief is granted, the injunction 
should not be "asymmetrical." TCRY cites Earth lslancl 
Inst. ,,. Carlton, 626 F.3d 462, 469 (9th Cir.2010), 
in support of this position, but this case mentions 
no such consideration, and simply affirms a district 
court's preliminary injunction issued under the Wimer 
framework. TCRY asserts that an order enjoining only 
it would be unfair because it would "give[ ] only one 
party the asymmetric right to st.!ek an ordt.!r of contempt 
over any claim of contract breach." ECF No. 283 at 
15. However, only TCRY is in breach of the 1947 and 
1961 Agreements, and BNSF has committed no harm 
that need be redressed with equitable relief. Furthermore, 
the Court's contempt power will only be available for 
breach of the i11j11nctio11, and both parties will retain the 

WESTLAW © 2018 Thomson Reuters. No claim lo original U.S. Government Works. 7 
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ability to seek legal relief for breach of the underlying 
contract. As such, the Court denies TCR Y's request for a 
"symmetrical" injunction. 

For the reasons discussed above, the Court grants BNSF's 
request and issues a permanent injunction requiring 
TCRY I) to allow both BNSF and UP to directly 
serve customers along the Richland Trackage, and 2) to 
coordinate train scheduling and dispatching with both 
BNSF and UP. The parties shall meet and confer to 
develop a comprehensive operational plan as detailed 
below. 

F. Conclusion 
For all of the historical complexity surrounding the 
Richland Trackage, the relative rights of the parties are 
actually quite simple: The United States granted BNSF 
and UP's predecessors in interest full rights to operate 
on the Richland Trackage, and TCR Y took possession 
of the *1067 Richland Trackage subject lo these rights. 
Accordingly, the Court issues a declaratory judgment 
recognizing BNSF and UP's operating rights, and issues a 
permanent injunction protecting these rights. 

Accordingly, IT IS HEREBY ORDERED: 

I. BNSF's Motion for Summary Judgment, ECF No. 
273, is GRANTED. Both BNSF and UP shall have 
the right to operate directly on the Richland Trackage. 

Footnotes 

Representatives from BNSF, TCRY, and UP shall meet 
and confer at a mutually-convenient time and place­
either by phone or in person- and draft a comprehensive 
operational plan (COP), consistent with the Court's 
ruling, that is signed and agreed upon by all three parties. 
A representative of the Port shall be pennitted to attend 
and offer comments. The COP shall cover trackage from 
the Richland junction to Horn Rapids Road (and all spurs 
that spring therefrom). The proposed COP shall be filed 
for Court approval no Inter than 5:00 p.m. on December 
23, 2011 unless on or before that date, BNSF, TCRY, 
and UP file with the Court a joint stipulation to a later 
date. The Port shall have seven (7) days after the filing of 
the proposed COP in which to file a statement with the 
Court stating its comments or objections to the proposed 
COP. The parties shall have seven (7) days after the filing 
of the Port's statement in which to file individual or joint 
reply to the Port's statement. No other responsive or reply 
memoranda will be considered. 

2. All pending motions are DENIED ns moot. 

IT IS SO ORDERED. The District Court Executive 
is directed to enter this Order and distribute copies to 
counsel. 

All Citations 

835 F.Supp.2d 1056 

1 In connection with their motions, the parties submitted Joint Statements or Uncontroverted Facts. ECF Nos. 281 & 294. 
The Court treats these facts as established consistent with Federal Rule of Civil Procedure 56{d), and sets these rorth in 
this "Factual Background~ section without reference to an ECF number. Any disputed facts are supported by a citation 
to the record. The Court has reviewed the record supporting the parties' cross-motions for summary Judgment, and finds 
that there are no issues of material fact precluding summary judgment. See Fair Housing Councif of Riverside Cnty., Inc. 
v. Riverside Two, 249 F.3d 1132, 1136 (9th Clr.2001) (discussing district court's duty to review the record when ruling 
on cross-motions for summary Judgment). 

2 

3 

A wye Is a triangular arrangement of rail tracks designed to allow railway equipment to change direction by performing 
a "three-point tum." 
BNSF also argues that TCRY's argument is foreclosed by the law of the case. However, the Court's September 28, 2009, 
2009 WL 3149569, Order Granting BNSF's Motion for Preliminary Injunction expressly stated that the Court's preliminary 
Injunction ruling was "not binding on the Court in future proceedings In this case." ECF No. 93 at 2; see also Sierra On­
Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir.1984) (recognizing that trial court's findings regarding 
a party's probability of success on the merits are not binding on ruture stages of the case). Furthermore, while the Court's 
July 1, 2011 Order held that TCRY leasehold rights were "subject to UP and BNSF's continued use of the Richland 
Trackage, as secured by the 1947 and 1961 Agreements," ECF No. 264 at 23, the question of the exact nature and 
extent of the parties' rights over the Richland Trackage was not then before the Court. 

WESTLAW ©2018 Thomson Reuters. No claim to original U.S. Government Works. 8 
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4 TCRY argues that BNSF's requested relief must be denied because BNSF falled to name the Port and UP, who are 
necessary parties under Federal Rule of Civil Procedure 19, However, any argument that BNSF has Improperly failed to 

join the Port and UP was rendered moot when they Intervened In this lawsuit 

End of Document 4!:) 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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MR. PETIT: That's it. 

THE COURT: Tha.nk you. 

Mr. Thornton, briefly. Why don't we start with the 

last first. 

THE COURT: 

MR. THORNTON: 

It I s not 

prepared to pay an additional fee to TCRY. TCRY took this 

railroad subject to the reservations that the Port got it under, 

and the Port got it under subject to reservations that the 

Atomic Energy Commission had made and the agreements the Atomic 

Energy Commission had made with the railroads years ago. 

Pursuant to those agreements, the railroads paid for a 

significant portion of the line that TCRY uses today, and the 

government agreed that thereafter they could operate and serve 

those customers for free. And the railroad recognizes that the 

tracks have to be up kept. 

STEPHANIE SMITHSON, RMR 

POB 0004233 



MR. WACKERBARTH: 

THE COURT: 

MR. WACKERBARTH: Well, I'll leave to Mr. Thornton to 

address with regard to BNSF, but I seem to recall -- and I don 1 t 

want to speak on behalf of BNSF, but they agreed in item one to 

recognize TCRY as the operating railroad. They agreed to --

THE COURT: 

Okay. Anything else? 

MR. WACKERBARTH: Nothi 

THE COURT: Thanks. 

0 lse from me, your Honor. 

Mr. Thornton, before Mr. Petit. Why don't you 

address that issue for me. 

MR. THORNTON: 

STEPHA-1HE SMITHSON, RMR 

POB 0004219 
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02:29

02:30

MARK A. SNOVER
OFFICIAL COURT REPORTER

57

they have the track. And no one else can use that track.

BNSF accounts for more than half of the volume on the

track. Almost 60 percent. So we would propose a 12 and 12 hour

split of the block registration times. Using noon as the

changeover time.

And we would take the first 12 from midnight to noon

or the second 12 from 12 to midnight, leave that choice to TCRY,

which 12 hours they want.

For operations on the tracks, we would comply with, as

we believe it's done today, the General Code of Operating Rules

6.28, which has been accepted and subscribe to by most of the

major railroads in the United States.

And 6.28 in particular is for other than mainline

track rules operation procedures. And the most salient part of

that is that you need to operate at a speed that allows the

train to stop in half the sight distance for any obstruction,

any switch, anybody, anything at all.

And finally, we would agree that maintenance costs for

the tracks would be allocated on a per capita basis, based upon

the number of cars that are operating over the track.

So, for example, if there were a hundred cars

operating on the tracks and BNSF accounted for 60 of those, and

the maintenance cost was a thousand dollars, BNSF would pay $600

of the maintenance costs associated with those operations.

And those are all recognized railroad procedures and

No. 2:17-CV-191-TOR R - 0014160
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MARK A. SNOVER
OFFICIAL COURT REPORTER
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that's what we would ask the Court for. And I attempted to jot

it down, if the Court's interested, and would be willing to try

to read my handwriting, I would be happy to provide --

THE COURT: That's why we have the Court Reporter.

MR. THORNTON: I'm sorry?

THE COURT: That's why we have a Court Reporter.

MR. THORNTON: Oh, all right.

THE COURT: Okay. TCRY?

MR. JOHNSON: Your Honor, with all due respect, I

don't believe this adequately takes into account all of the

procedure and practical difficulties that will arise.

One issue is the scope of track. What exact scope of

track is the BN going to be allowed to operate on?

TCRY has constructed track, are they allowed to

operate there? Are they allowed to operate in TCRY's own yard?

TCRY currently operates two shifts all day long. TCRY

interchanges Union Pacific traffic.

Under the applicable rules and regulations, the BN is

not allowed to physically touch a Union Pacific car and vice

versa.

TCRY spots cars currently from both major railroads

and links them together to get them back to the Richland

junction. That obviously won't be happening, but the practical

impact is, what do we do with the UP cars that are spotted if

they're blocking the BN cars from getting where they think they

No. 2:17-CV-191-TOR R - 0014161
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 1 just and fair to all the parties, right? 

 2 MR. WACKERBARTH:  That's correct. 

 3 THE COURT:  So talk to me. 

 4 MR. WACKERBARTH:  I do think TCRY as the lessee of 

 5 these tracks or the leaser of these tracks and the operating 

 6 railroad they are entitled to be -- 

 7 THE COURT:  The lessee. 

 8 MR. WACKERBARTH:  Yes, the lessee.  They are entitled 

 9 to be compensated for the two division ones' use.  We have a 

10 partnership with TCRY.  We have a cooperative marketing 

11 agreement.  We've had a good working relationship with TCRY.  

12 BNSF, obviously, is in a different situation in that regard.  

13 But, you know, the testimony about the customers that are 

14 served, they're currently being -- I would consider them to be 

15 BNSF customers, but they're being served by TCRY, but they're 

16 actually railroad customers.  At times, Union Pacific has had 

17 Lamb Weston as a customers, has been served by TCRY.  TCRY is 

18 the railroad that these entities deal with.  And I don't think 

19 we can forget -- BNSF and Union Pacific have stood in front of 

20 you arguing about their rights.  I don't think we can forget 

21 about TCRY's rights here, as well.  It's basically a three 

22 railroad facility, and they're entitled to be treated equitably, 

23 justly and fairly. 

24 THE COURT:  When you say that, you say you've got a 

25 cooperative marketing agreement, that as the owner of -- the 

STEPHANIE SMITHSON, RMR
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