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BEFORE THE
SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD COMPANY, LLC
-- PETITION FOR MODIFICATION OF
TRACKAGE RIGHTS AGREEMENT --

)

)  FINANCE DOCKET

)
PORT OF BENTON COUNTY, WA, )

)

)

)

NO. 36396

BNSF RAILWAY COMPANY, AND
UNION PACIFIC RAILROAD
COMPANY

PETITION FOR MODIFICATION OF A TRACKAGE RIGHTS AGREEMENT

Pursuant to 49 U.S.C § 1322(c), 49 U.S.C. § 11327, and 49 U.S.C. § 11324(c), TRI-
CITY RAILROAD COMPANY, LLC (TCRY), a Class Ill rail carrier, hereby respectfully
petitions for modification of a Trackage Right Agreement (TRA) that is part of a Contract for
Railroad Service No. AT-45-1-Gen-21, dated November 6, 1947, as amended on December 7,
1948 (the Contract). Copies of the Contract and the Amendment are attached to this Petition as
Appendices 1 and 2, respectively.

I. RELIEF SOUGHT

TCRY respectfully petitions for modification of the TRA in the following respects:

(1) by vacating a provision that absolves BNSF Railway Company (BNSF) and Union
Pacific Railroad Company (UP) from payment of the cost of maintaining a rail line commonly
known as the Southern Connection; and

(2) by adopting in its place a provision requiring BNSF and UP to pay their fair share of

maintaining the Southern Connection, as determined by their relative use of that line.



1. BACKGROUND

A. The TRA

At the conclusion of World War 11, the rail line at the military complex of the United
States Atomic Energy Commission (AEC) at Hanford Works, WA connected solely with a rail
line of Milwaukee Road near Beverly, WA. A rail line owned by a predecessor of UP, over
which a predecessor of BNSF had trackage rights, was located about 5.4 miles from the AEC
facilities. AEC and UP-BNSF desired that their rail lines connect with each other. That was
accomplished by construction of the Southern Connection under the terms of the Contract, as
amended.

Article X of the Contract provides that BNSF and UP would make rental payments for
their right to use the Southern Connection until such time that the total of such payments equaled
the cost to AEC of construction of the rail line. The TRA appears in that same Acrticle X, viz:

After such rental payments made by the Railroads shall equal the initial

actual cost to (AEC) of constructing the rail line, the railroads shall have the right

during the term of this agreement to operate over the trackage without further

rental payments.

The Contract does not have an expiration date. However, Article XV of the Contract
provides that AEC can terminate the Contract at any time without cause on six months” written
notice.

The Board’s predecessor, the Interstate Commerce Commission (ICC), approved the

Contract, including the TRA, in Northern Pac. Ry. et al. Trackage Rights, Etc., ICC Finance

Docket No. 15925, dated September 28, 1948. A copy of that decision is attached to this

Y For ease of understanding, the UP and BNSF predecessors will be referred to by their
present names.
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Petition as Appendix 3. For 50 years thereafter, under ownership by AEC and its successor, the
United States Department of Energy (DOE), BNSF and UP derived revenues from operating
over the Southern Connection without paying for the associated cost of track and bridge
maintenance.

B. Acquisition Of The Southern Connection By The Port

Attached to this Petition as Appendix 4 is a copy of an Indenture, effective October 1,
1998, by which DOE conveyed the Southern Connection and other property to the Port of
Benton County, Washington (the Port). As here pertinent, Section VII (B) of the Indenture
provided that the Port was to maintain the structures, improvements, facilities, and equipment
that make up the Southern Connection “only during the useful life thereof, as determined jointly
by (DOE) and (the Port)”. It does not appear that DOE and the Port determined the useful life of
those materials. However, that provision was a strong indication that it was not intended that the
Port maintain the rail line indefinitely into the future, but rather only during the useful life of the
line’s components. It clearly was intended that BNSF and UP would be obligated to maintain
the line once the track materials reached their useful lives. The Board can take notice that track
materials installed in the rail line 73 years ago surely have reached their useful lives.

C. Initial Agreement By BNSF And UP To Pay Maintenance Costs

Effective October 1, 1998, the Port entered into a Maintenance and Operating Agreement
with TCRY’s predecessor, Livingston Rebuild Center, Inc. (LRC), wherein the Port agreed to
pay LRC a lump sum for maintenance and operation of the Southern Connection. That

Agreement was subsequently assigned to TCRY.



In 2000, at the Port’s urging, BNSF entered into an agreement with TCRY whereby cars
were interchanged between them at Richland Junction, and BNSF paid TCRY a fee for
transporting the cars to and from points on the Southern Connection. That fee included an
element for the cost of maintenance of the Southern Connection. That was the first instance in
which BNSF paid for the cost of maintenance.

Initially, UP refused to enter into a similar agreement. It was not until the Port threatened
to invoke the termination provision in the Contract that UP entered into a Handling Carrier
Agreement with TCRY under which UP compensated TCRY for maintenance costs.

D. The Port-TCRY Lease Agreement

Attached to this Petition as Appendix 5 is a copy of a Lease Agreement, effective August
1, 2002, wherein the Port leased the Southern Connection to TCRY. The Lease Agreement
provides that TCRY would pay for maintenance of that rail line. However, at the time when the
Lease Agreement was entered into, BNSF and UP were making payments to TCRY to offset the
cost of maintaining the line. Thus, whereas TCRY was paying for the cost of maintenance,
BNSF and UP were ultimately bearing that cost. The provision for TCRY’s payment of
maintenance costs was not harmful to TCRY as long as BNSF and UP were bearing those costs
as elements of the switching fees paid to TCRY.

E. BNSF’s Refusal To Pay Its Fair Share Of Maintenance Costs

In 2009, BNSF terminated its Interchange Agreement with TCRY and began to operate
over the Southern Connection to serve shippers directly. TCRY strenuously opposed that action.

TCRY requested that the Port terminate BNSF’s TRA, as the Port had threatened in regard to UP



several years earlier. The Port refused. BNSF then sought judicial relief to confirm its right to
operate over the line.

Attached to this Petition as Appendix 6 is a copy of a decision of the United States
District Court for the Eastern District of Washington in BNSF Railway Co. v. Tri-City &
Olympia Railroad Co., 835 F. Supp. 2d 1056, dated December 14, 2011, wherein the Court held
that the TRA gave BNSF the right to operate over the Southern Connection, and that TCRY was
permanently enjoined from interfering with that right.

TCRY argued vociferously in Court that BNSF’s action would be highly inequitable
because whereas BNSF would derive substantial revenues from operating over the rail line
directly, it would no longer make any payments to offset maintenance costs. Attached to this
Petition as Appendix 7 are copies of excerpts from the transcript of arguments before the Court
in which BNSF responded to that contention by unequivocally representing to the Court that if
its operation over the line was determined to be lawful, BNSF would pay its fair share of
maintenance cost, as determined by relative usage, viz:

BNSF Attorney: BNSF from the beginning has been willing to
compensate for costs associated with its use of those tracks.

The Court: What does that mean?

BNSF Attorney: It means its fair share of the maintenance costs associated with
those tracks. . .the railroad recognizes that the tracks have to be up kept. It didn’t expect
TCRY to pay for the upkeep of those tracks. (Appdx. 7 at 1).

XXX

BNSF Attorney: We’ve offered before in the TRO hearing and offer it
again that we would expect and anticipate that we would pay our fair share of the
maintenance on the tracks, and that’s frequently done by just allocating the
maintenance costs based on the number of carloads handled. . . (Appdx. 7 at 2).




XXX

BNSF Attorney: ...We would agree that maintenance costs for
the tracks would be allocated on a per capita basis, based on the number of cars that are
operating over the track. . .And those are all recognized railroad procedures and that’s
what we would ask the Court for. . .(Appdx. 7 at 3-4, emphasis added).

Inexplicably, the Court’s order did not include a requirement that BNSF bear a fair share
of maintenance costs, as BNSF had clearly offered. What’s more, BNSF has refused to honor its
explicit undertaking voluntarily. As a consequence, for many years BNSF has derived large
amounts of revenue from operating directly over the Southern Connection to provide service to
shippers, while it has not paid the first dollar of the cost of maintenance during that time.

F. UP’S Refusal To Pay lts Fair Share Of Maintenance Costs

UP participated in the Court argument where it made representations similar to those
made by BNSF (Appdx. 7 at 5), viz:

UP Attorney: ...(TCRY is) entitled to be compensated for the two

division ones’ use (i.e. BNSF and UP). . .I don’t think we can forget about

TCRY’s rights here, as well. 1t’s basically a three railroad facility, and they’re

entitled to be treated equitably, justly, and fairly.

UP terminated the Handling Carrier Agreement with TCRY in 2017 and began to operate
over the Southern Connection directly to serve shippers. UP has refused to voluntarily
compensate TCRY for UP’s use of the tracks in deriving revenue. As a consequence, like
BNSF, UP has derived huge amounts of revenue from operating over the Southern Connection

while bearing none of the associated costs.

1. JURISDICTION

The ICC has had jurisdiction over TRAs since the Transportation Act of 1940.

Acquisition of trackage rights over a railroad line requires Board approval. 49 U.S.C. §
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11323(a)(6). The Board is to approve a TRA if found to be “consistent with the public interest”.
49 U.S.C. § 11324(c).

If the Board has initially approved a TRA entered into after 1940, it has jurisdiction to
modify the TRA due to substantially changed circumstances and/or a need for supplemental
relief. 49 U.S.C. 8 1322(c), 49 U.S.C. 8 11327, Thompson v. Texas Mexican Ry. Co., 328 US
134 (1946), City of New Orleans v. Texas & N.O. R. Co., 195 F.2d 881 (5" Cir, 1952), City of
New Orleans v. Texas & Pac. Ry. Co., 195 F.2d 887 (5" Cir, 1952), Delaware & H.R. Corp. --
Trackage Rights Modification, 290 ICC 103, 111 (1953), Chicago & North Western Transp. Co.
-- Abandonment, 354 ICC 205, 210-212 (1978), Chicago & North Western Transp. Co. v. Peoria
& Pekin Union Ry. Co., 360 ICC 168, 181-183 (1979).

The basis for that jurisdiction is best explained in the last cited case, 360 ICC at 181, viz:

.. .C&NW seeks a finding that the contract violates specific requirements

of the statute which govern relationship between carriers. Such a consideration is

clearly within our jurisdiction, especially where, as here, we originally approved

the relationship and found the contract just and reasonable. Moreover, we are

statutorily provided with a method whereby we may remedy such a situation on a

proper showing. This can be accomplished by utilizing our powers under 49

U.S.C. § 11343 et seq. (now 49 U.S.C. § 11323, et seq.) which we deem

necessary or appropriate. More specifically, in our (prior decision) we found that

the transaction between the parties here is within the scope of section 5 (2) of the

Interstate Commerce Act, as amended, that the terms and conditions proposed are

just and reasonable, and that the transaction will be consistent with the public

interest. If in fact, the terms of the contract as implemented. . .have since become

unreasonable, we have the power to modify the agreement. . .

IV. STANDING

This Petition cannot be successfully opposed on the basis of lack of standing. The Board

is not bound by the strict requirements of standing that govern judicial proceedings. Conrail --



Abandonment -- Portion of the 30" Street Secondary Track in New York City, NY, 1988 WL
225779 at *4 February 23, 2005.

Accordingly, the Board does not exclude interested persons from participation in Board
proceedings on the basis of lack of standing. Missouri Pac. R. Co. -- Abandonment -- in
Douglas, Champaign, and Vermillion Counties, IL, 1994 WL 597813 at *2, (October 24, 1994);
Diane del Grosso -- Petition for Declaratory Order, 2018 WL 3588734 at *4, (July 24, 2018); cf
49 U.S.C. § 11701(b) (“The Board may not dismiss a complaint. . .because of the absence of
direct damage to the complainant™.)

Even if judicial standing were applicable, this Petition satisfies its requirements. TCRY
has judicial standing to seek modification of the TRA as lessee of the Port because TCRY is
solely responsible for maintenance costs under its Lease Agreement with the Port. The Court in
BNSF v. Tri-City & Olympia R. Co., supra, stated that Tri-City took possession of the Southern
Connection subject to BNSF and UP’s pre-existing rights. 835 F.2d at 1066. Thus, as to
Southern Connection maintenance costs, TCRY, not the Port, is the real party in interest with
standing to undo the unfairness of the refusal of BNSF and UP to pay their fair share of
maintenance costs.

V. TIMELINESS

It is provided in 49 U.S.C. § 1322(c) that the Board may act under that statute at *“any
time”. The Court in United States v. ICC, 221 F.Supp. 584 (D, DC, 1963), held that that
statutory term means what it says, at 589:

The words “any time” mean “any time”; they do not mean “within a
reasonable time”. . .1t is obvious that it was the intention of Congress to confer

upon the Commission the flexible power to change its decisions after rehearing at
any time (emphasis added).



See, also, Paramount Moving & Storage Co. -- Extension -- 25 States, 133 MCC 318,
321 (1984), 1984 WL 60949 at *4.
On the basis of those decisions, this Petition cannot be successfully opposed as untimely.
VI. ARGUMENT

1. The TRA As Implemented Is Not Consistent With The Public Interest

By statute, a TRA is required to be “consistent with the public interest”. 49
U.S.C. § 11324(c). The statute does not define that term.

In determining whether a TRA is consistent with the public interest, the Board
can rely on the “reasonableness” provisions of the Interstate Commerce Act as guides (e.g.,
“reasonable practice” under 49 U.S.C. § 10702), even though those provisions may not attach
per se. Chicago & North Western Transp. Co. v. Peoria & Pekin Union Ry. Co., supra, 360 ICC
at 182-183. (...We will utilize the statutory (reasonableness) sections as guides in determining
whether the contract is just, reasonable, and non-discriminatory. . .”).

The present scenario --- in which BNSF and UP derive a large amount of
revenues from operating over the Southern Connection to provide service to shippers, but pay
none of the associated track and bridge maintenance cost --- is unfair, unjust, and unreasonable
in the extreme.

BNSF and UP should not be heard to argue to the contrary. BNSF acknowledged
in open Court that it is a “recognized railroad procedure” that maintenance costs “should be
allocated on a per capita basis, based on the number of cars that are operating on the track”

(Appendix 7 at 3). UP acknowledged on the record that TCRY should be compensated for use



of the rail line by BNSF and UP (id). An argument for the status quo regarding maintenance
costs would be irreconcilable with those public statements.

The doctrine of judicial estoppel is instructive and may be applied in the context
of agency adjudication. Pyco Industries, Inc. -- Feeder Line Application -- Lines of South Plains
Switching Ltd. Co., 2010 WL 2353381 at *4, STB Docket No. 34890, decision served June 10,
2010. In Delaware & H. Co. -- Lease & Trackage Rights -- Springfield Terminal Ry., 1995 WL
571836 at *5, ICC Docket No. 30965 (Sub-No. 4), the ICC held that a party was estopped from
advocating a position directly opposite to the position it had taken earlier. Cf. New Hampshire v.
Maine, 532 US 742, 749 (2001).

Apart from estoppel, there can be no justification for a situation whereby a rail
carrier operating over a rail line of another gets all of the revenues but pays none of the costs,
while the owner-lessee of the line pays all of the maintenance costs but derives none of the
revenues. More than 11,000 carloads were transported over the line in 2019. Revenues from
that traffic were substantial. The heavy volume of traffic resulted in extensive maintenance
costs. The disparity between BNSF-UP deriving all revenues and TCRY bearing all
maintenance is thus shown to be extremely harmful to TCRY.

BNSF and UP clearly acknowledged that it is a longstanding custom and practice
in the railroad industry that when a rail carrier operates over tracks that it does not own in
deriving revenues from providing service to shippers, that rail carrier is obligated to pay its fair
share of the costs of track and bridge maintenance associated with such operation, as determined
by relative usage. (“...those are all recognized railroad procedures and that’s what we [BNSF]

would ask the Court for. . .” [Appdx. 7 at 3-4]). BNSF and UP have failed and refused to abide
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by that standard industry practice. That failure and refusal are inconsistent with the public
interest in violation of 49 U.S.C. § 11324(c), as informed by 49 U.S.C. § 10702(b) that prohibits
unreasonable transportation practices.

In addition, the Indenture by which DOE conveyed the Southern Connection to
the Port requires the Port to maintain that rail line only during the useful life of its components.
That useful life was reached long ago, at which time it was intended that BNSF and UP were to
assume the maintenance obligation. They have failed and refused to do so. That failure and
refusal provide an additional ground to conclude that the TRA as applied is not consistent with
the public interest.

2. Substantially Changed Circumstances And A Need For A Supplemental

Order Compel Modification Of The TRA To Require That BNSF And UP
Pay Their Fair Share Of Maintenance Costs

Inasmuch as the TRA is not consistent with the public interest as currently
implemented, the TRA is required to be modified to vacate the provision that permits operation
over the rail line without payment of maintenance costs, and to adopt in its place a provision that
would require BNSF and UP to pay their fair share of maintenance costs. There is statutory
support for that action in 49 U.S.C. 8 1332(c) that permits the Board to change a prior action if
warranted by substantially changed circumstances, and 49 U.S.C. § 11327 that permits the Board
to issue orders supplemental to orders issued earlier.

Circumstances regarding the TRA have changed substantially since it was signed
in 1947-1948 and implemented under AEC-DOE ownership of the line. AEC was willing to
permit operation over the line by BNSF and UP without charge as contractual consideration for

the agreement of BNSF and UP to pay all costs of construction of the line. Now, 73 years
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thereafter, the track materials used in that construction have long since reached their useful lives,
and, TCRY, as lessee of the line, is no longer willing to permit BNSF and UP to shirk their
responsibility to pay their fair share of the cost to maintain the line. The TRA should be
modified accordingly.

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, for the reasons stated, the Board should modify the TRA in the following
respects:

(1) by vacating a provision that absolves BNSF Railway Company (BNSF) and Union
Pacific Railroad Company (UP) from payment of any cost of maintaining a rail line commonly
known as the Southern Connection; and

(2) by adopting in its place a provision requiring BNSF and UP to pay their fair share of

maintaining the Southern Connection, as determined by their relative use of that line.
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Appendix 1

Contract for Railroad Service No. AT-45-1-Gen-21
dated November 6, 1947



Case 2:09-cv-05062-EFS Document 174-1  Filed 11/24/10

Contrmot Mo o AT=)iomq ~CGen=21

ATQNIC ENERCY COLSTSSION

COUTRAOT POX RAILAGAD SERVICE

TiLIS CONTRACT, ertbored inte this e day of u-wu.—&.u._,, 1947,

by end betweon the UNITED SZTATES OF AMEHICA (hersinafter called the "Oovarraant” ),

sobing Ly end through tho URITED §TATES ATQKIC ENERGY COMMISSION, rented by fublic
Low 535, T9th Congreos. approved Aupust ]:r'iMB.(heruimi‘tor oalled the "Comission"),
HORTHERN PACIFIC MATLWAY COMPANY, s Wisconoin corparation, (horoirnfier called
"Pocific Compny”), and OREGON-PASUINGTOR HAILROAD & HAVIGHTION COMPANY, an (rogon
porporation, and its Lossco, UHION PACIFIC RAILHOAL COMPAMNY, o Utch oorporation,
(horeionfter colieotively welled the ™"Unlon Comparmy” ). Brid railrond Gonpeales
are aloo hereinnfier colleotively reforred to ac "Mouilroeds®.

N : VITHESSETI DHAT:

.

‘F{ VHEFEAS, for the purposes hereirafter stoteds there has heen prepaved s

{

L4

/

.”‘f of railwey in Benton Ocunty, ¥inshington, extending in n gomeral morthwestorly

b 6: merked Exhibit "A" dated Awmupt 25, 1947, attachod hersto nrd mede & part
/ J eofs on which are shown in various colors cortain cxisting ond preposed lines

~

direction trem ij:onnm'r:lck, wnshington) and

VHEREAS, the Goverment hac constructed‘on itn p;-oparty & line of railvey,
n portion of which ir shown in grean oo seid exhiibit, extonding frem Hanford,
Tashingtons southerly to & point nerr the morth bank of tho Yalime River; sad

WHEREAG, Lhe Govermont depires to have n direst rail connection to the
south g0 as te interchenge business with the Pneiflo Conpsny ané with the Union
Company et on Interchange fecilify to Le construetoed neonr the viclnity of point ¥
on grid axhiblt, and in order to scconplish this purpass it 1z proposed:

(1) That the Comission conchruet the proposed linc of rallwny shorm &n
yellow on snid oxhiblt betreon epproximately polnt D on tho north ripht of wy

1tne of the Uolon Coapnny end point D, and alco conpe brict onid intorohanme fegflities.

. g e AT Y

e

bl A i § i e g, AT i ¥ St BT P B e A1

0002



Case 2:09-cv-05062-EFS Document 174-1  Filed 11/24/10

Tho Oamuisoion proponcg o euthorips Lto prime oondérastor, the Gonoral Hleotrie
Cadpany, n'liaw York qurporation“(hor_eigu‘ﬁlar ne.llfn} the "Eluu..."r.:s.a C?qn_tgnny"). o
oonsbrust n.‘nd maintain said line and facilitiss under tho terms 'ui‘_c“:un-!:::uc.t
mmberad ,?{-31:109—&23-52. dated Liny 16, 1946, botwoen the Govermment and ootd
Flestric Company (herolzaltor salled "Prime Contract"); |

(2) That tho Fesific Compuny obtain the right %o operata with 1ts
employes mnd eguipnent over the existing track of the Unfon Cmny phown in red
on said exhibit beiwoon polrt A, whioh is the polnt of comeotlon wii;h the llne of
railwoy of the Fooiflo Compeny. szd point B, which in the point of aomnectiom with
the Goverymant treclkegs) :

{Z) That the Paaific Company i Tt Compuny be granted the right to
operate with thelr respective employes snd equipment over said frack ghowz on gadd

oxhiblt betwssn points B and E and to and in said interchenge foollitien:

HOW, THERLFOEE, the porties do mutuslly sgree as follows:

ARTICLE I,

e Comleslon shell prooure or provide sll meceesary righte of vy and
gublic authgrity for the counstruction, maintenance nnd gperntlon of nald Lnter—
change faoilitles and oald line of rellwny and sppurtenances (Including bridge
acrogs the Yoldima River) between polmbs B ond B, '

ARTICLE 11,

The Cammissian shall forthwith loscte, lay down and constyuct ssid Line
of railvay (imeluding =aid bridge) in appreximotely the location shovm inm yellow
on said exhibit betwoen poirts B and D, The Commission shall nlso forthwith oon-
gtrues or provide wsid interchanpe freilities end a »ye in the violnity of point E.
Spid line of reilvmy. bridge, intorchanpe facilities and wye shall Be constructed
in a marmer guitable for the oporaticns of the Pacific Ocmpany amd the Unicr
Coxpomy with tholr reapoctive equipnent.

ARTIOLE ITI.

The Commiesion shell pay for all cest of right of wey for ané comtrustion

of spid lins of roilemy MU, ireluding oenid bridps, end for the coot of spid inter-

ehonge Te=ilitles end wye.

nam sy

AR - o — gt g =

0003



Case 2:09-cv-05062-EFS Document 174-1  Filed 11/24/10

X .- ARTICLE XV. ‘

'The Pacific Compory and Union Compony egree, upon the compleiion of the
lins B~D and ths interchange fusilities and wye, asch to pay one-half of the sum
of $100,000, which mm fairly represents the aost te which the Raillronds would
be anbj.oc‘.:ed if they construsted interchango treckage et point B. - Unlezs othor—
wine dirested by the Commiasion, caid smmc sholl bo paid to the Eleotrlie. Conpaxy
es prime contractor of the Commiosion, or to such other contraotor we the Commission
mey dosipnnte, for u.pplicntion};»in raduetion of cost of work under the terms of smid
prims eontrnet or other contrast..  The Counission ehall own noid interchange
feciitties nnd wye but the Fecific Compony wnd the Union Compeny ghall be enbitled
during tho torm af thio egroanent to wse tho snme and tho osnneoting tracluge C-E
for the purposs of intershanging business with the Covarnment free of rentel or
iy obther chharpge. .
1 ‘MEGLE V.

The Comxmission hereby grants the Pasific foapany and Unlon Company tho
egqunl joint right to operate with their respective cuployes and ecuipnent over zald
lino of railway slovn on sald exhibit bobtween points B and E, and o use suid inbor-
chonge focilities and wys for the purpose of inherchanging busirvess with the
goverment, The Comniasion agreos that tho Feciflc Gompany snd tho Unlon Canpemy
chnll ench have oguol rights enmd privilegos in tho transsotion of their bBusiness
and amy =ight or vrivilope st any time gronted by the Coumlgslon to ane of gaid
canpanior in respoct to its oporotions shall bo a right or privilege which the
pther company may at its ophion exeorcise in reepeat to ito opermtions.

AETIOLE VI.

The Union Cozpooy agreea, by oontract of oven date horewlth, in form and
substonoo mutually setisfrotory to the Union Conpany and the Pacific Coepfiny to
grant to the Paclfis Conprny 'I':he ec;m]. Jolot use and possession in comuerm with the
Tnion Coupasy of said linme of railway shawn in red on said exhibit betmreon pointe
A gnd B, Buch uae by the Facific Ccopamy shill be resitricted o moveacnts ef lic

bigloece in emch céirpalion batwesn Kennosdck ané the connection with the Govermend

“reckege &t point B.

e e 8

R —————
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ARTICLE VII.

Pk
'

) -Th.a Paoific Compamy and Urion Company camch for itsell n[;rl;pu to dolivor
and recelvs ot seid imbtorchange fnnilit_:ies e.ll“bus}.negs which elther is cbligsted
to tmmpurh ns o ocmnon oeTrier by railroad.

The Unlen Compeny and Feoific Compamy may £ren time to time by mutual
agracment hubweon them arrunge for one of them to opernte a ;}nin'b_‘hrn.in betvreen
points A end E in which will be moved tho bueinsss of both reflrcads. The yail-
roed opernting such joint train shall bo vonsiderod as the egent of tho other
canpeny iz such oporntion,

ARTICIE VIIL.

The Cemmzlssion will have the ponernl sontrol, mansgesent and adninistras

" tion of suld railvey baiweon points B and K, sald interchange facilitise nnd wye,

grd will at all times kesp the samo in good condition and ropalr and sulinble
for the business of tho Pooific Company end Unlon Compeny, provided Ii dexage
results to seid Covermment trackmge vy ronson of the mopligent act or omlssion of
the Anllronds, or aither of them, the one at fault will reimbursc the Comlssion
for such damags., The Railropds ghall nst by resson of any dofect in the tracknge
or by rengon of the faillurs or megleot to ropeir such defect, make agalnst the
Govarmueant, ite employes, sgents, or centractors amy elaim or dempnd for loss,
demnpe or injury erising fras such defect, negloct or failure, but should the
Copmisoton fril to repair any defeat trithin o reesonsble time after baing notified
50 to do by the Heilronds or either of them, thez suoh Bailroada or gither of Sham
may make tho mesesenry ropeirs ot onee, the cost of which will vo padd by the
Cammission.
MAMTICLE IX

Subjoot Lo the mpprovel of the Camniesion, the Pacifio Campauy snd the
tnion Cemmeny shell sgooe from time to time wpen muies nnd regulntions dovering
the morezent of engines, cors and trzine over the line £-Er and on seid interchange
fscllitios nod wye. ALl rulee, repulntione end troin sohedules chall be equul,

Just and fair ns between the Pacific Compumy end tho Yales Compamy ond shell not

updustly dlserininate appdest either,

e et
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r

ARTICLE X.

'.".ho Pswifio Comrany n.n.d Unicm ccmpaz:ar. ea.uh for itnoli.‘. agresy to malke

the following uuymmtu ng rental foz' tho right to L] tho tmlm.ga B=C until such

time B8 the m{’a.l of such pa.'umants mada by 'both auua.ln the initinl sotunl cost to

the Ga:.micslon of oonstrueting oaid linu o!‘ milwt..y bu't:woen pain s B- ‘
T (1) Tho Paoifie Cm\pamj nlmll pay thoe mm oI‘ $4 oo f‘or en....‘n loadud

crr moved :I.n githor dirvetion over snid line B—f‘ prw‘lded sugh car lmu resaivod

or will raoeiv'e e line havl over -bhu lines of reilwey of I:he Paciﬂc Canpeny .

Hcm:maut., !'ran or o Fesoo ghall no'b be decmed 15.‘.':.5 haul mnovaionts, p“ovidc:l.

however, 't‘nnt ‘i.na heul movemernts to u.nd from pcintu bcyumi Pm:ou hall mt loge

cherectsr os suuh Yy roescn of stoppnge in trr..mit at Pasoa.

(2) The Union Gompany nhe.ll pey the sum o{‘ $4.00 for eauh loadsd car
navetl in ui‘hhar dircotion over salé li.nu B0, ru‘vidml auah car hae regeived or
will reseive a lins haul over the linds of yallway of ‘.:he Uuian\t:mpnrv. Howe=
monta from or to Kennewlok shall not be deamed line hnul movemonta, providsd,
however, that line haul movemonts to nnd from points beyond Hennowick shall not lowe
sheraoter ns such by rocaon of stoppage in transit et Kemnewisk.

Unleas othorwisa directad by the Commlssion, the paymente provided fer in
perigraphs munberod (1) axd (2) of this Article shnll bo paid to the Eloobric Cem-
peny es prine contracter of the Canmisaicn, or to such other oontractor as the
Coemission may desigunte, for spplication in redustlon of cost of work umier the
torms of soaid prime contruot or othor contrast.,. Thoe Paolfin Company ond Union
Compsty shall make such pewmonts on or before the 26tk dey of onch month for ell
such cart; a0 moved in the proceding month.

Upon completion of ths trockage B~C the Camiscicn shall furrdsh o each
of the other poriies & detaniled stetoment showing the notual nost of censtructicrn of
thie trackoge, inoluding the right of wuy and beldgo,

The paymentr to be mode by the Paoific Cowpaay snd Union Dowmpery ns
provided in thin Artiole shmll be in lisu of oll other almrges for the use by then
cr oithoy of thew, during the term of thie pgrooment. of said lime B-C.

Afcer sush rentel puywonts mode by Sho Fallreeds shnll eguel the iultiel
sotuel cott to the Courlpsion of conshruoting eaid lins of rallwey botween polnte

B-C, the reilrouds shell gsutipue te hnve tho ripht during tho term of this agree-

o e o bt e T
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mant to oparste over the trackmme eithout further recta) payments. i
ARTICLE XI.

The Comniasion shall from.time %o . me desipnate “rscke within the

iptorohnoge fpoilities: for the purpodse of interchnnging omrs horoundsery:

L37 Sark Sl GRNSNGHE TSNS o RIS AnEAEaHnEN ‘et SRELY B Heral ;
4o be in the possaaslon of the Usmisclon and to sontims in the possession of the
Comigsion untll the Railrcads shell move said oors from ewmid Intorshange tracks,

The Comizsion shall pny to- ths Rallroads demirm=ge sosruing onm a1l
oare intorchanged with It by bthe Ballronds whils zuch omrs nre in the possession _
af the Comdgsion, but such demurrage charges shall not be made efter the ‘ I
Comivsion has notifiod the Railroeds that such cars ere avalloble for the use of
tho RAnilroads end mey bo removed fram sueh interchange tracks. The Commiseion
ohell pay demurrage charges in pocordance with the terms and provicions ef the
Aspocintion of Amarican Reilroedc Freight Tariff 4-Y, I.C.C. 5863, B. T, Jonon,
Agent, or supplements thoreto and relgsues thereof.

The Cwomigeion shell be respansible for loss of or damape to sers and
equiyment of tho Enllronde and oors and squipment owned by others for which the
feilroads arv responeible while such cara and equipment are in the pesasessim of
the Cummisciozm, ordimary wenr a:mi tenr exoeptod.

Ag onginos end erews of two or moro of the partley hareto will be nging
et the seme time twookanpge Be[, insluding tho interchange faallitisy and wye, it io
agreed that cach purty will asmume amy 1llebllity for injury to }zr death of anmy
porocn Or personss or lops of or domope to any proporty coumed ‘by it sale ncgligenco
ard if sueh injury, denth, lons or damage rosults from the consurring nagligence of s
two or more of the pe.rti.c'm herato, the ro;pc‘nsil:ility thorefor shall be nssumsd
agually by the parties at foult. If such iebiilty results frun defectc of sgqulpmant
of uny parby, or conourringly of two or more purtles, the cost resulting shell be

éivided en the soms basis as loss or damege reculting Irom negligense of cueh party

or parties.
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_ ARTICLE XIr,

The partles horoto, with respest to the eperation. of dquipment and
epplisnces on and over oald: Goverrment tracknpe shall oumpiy with 211 epplicable
iz and 1] applieshle ruless rogulntions and orders promuigeted by wry Board,
Conmlgaion o other pﬁblie bedy heaving jurisdiction, for tho protestion of Tersons
or otherwise.

ARTICLE XIXT,

lo members of or delegete to Longrsas or realdent ocemissisner chell be
edmitted to eny share or pars of thi; aontract, or-io any boneftt that mey arlse
therefren, et this prosieion ohel) not bo construed o axéenﬁ to thin contrast i
if made with a corporntien for ftn gomornl bonofiy,

ARTICLE XIV.

Tho Rallrends varcant thot they have not esployed amy person to solicit
or sosure thiz sontreot upon amy ngreemant for o camatosion, persontaga, brokerngo,
or contingont fwe. Bresch of this vnrranty shall give +tho Govormuent the right to
oparml the centrects ory in its dissrotiom, bo deduot frem the contrast price or
considerntion the emount of such cor~dsslon, perocntaps, brovorage, or combingent
foes. Thie warrondy shall not apply to commisalons payable by contrestors upan
contrects or sanlies secursd or made through bona Tide eotabliched commercisl or
selling ageusies meintnined by the Befilrends for the purpose of securing Lusiness.

MTICLE XV.

Thenever en astunl or potantial labor dispute Ls dolaying or threstens
to delay the timely performmance of this contract, the Prilronds will immedintely
give notlee thoreod to"fhn Conipuion. Bush notloe shall include all relovant -
iplarmation with respest to such dispute.

Iho Cormlzsion may terminate this aprecnment et any tine wpon glx menths
edverae notico thereof in vriting boing plven by the Cemnmiscion to the imilresds,

The finnnoial 1inbillities apesoned hercsundsr by the Cammiraion shall be
copditional upon i evellability of funds for pryment of azy olaims whish mey

arisc,

-7=
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ARTICLE XVI.

+

'.l'hn Indlrondn, in parl‘omm; the work rcquirud by i'.his oontract, shall

mt dincrmimto a.gnim‘t a.ny ﬁplayau or anp}.iaa.ut Lfor mplo-ﬁun" beoausoe of mae,
eroed, odlor, or mtiam:l u.'-il,in. _ L ' -

Tha Bnilmcd.u ngros -hhui: .bha prceriuinn of nhovn pu.rn.grmb win also

= J.nnartod. in all o. uheir cubcontracta. For the purpocso of this Artiole, o
oubanntract i:n defined ez nmy udn'brulci: rm.tnrod inte by the Railrn:uis wii".h BTy
individual, partnership, asscoiution, oo:;pnrnticn. en"cnt'o, or tru.st; or other
tuziness anterpfisc or othor legnl le-u{‘:i-'Ly. for u apwii:io part of the wt;'rk ho by
porformed in sonnootion with tha ﬁ:ppiiu& or oervicor Surnishod undor this ‘:;.onf:mnt;
provided, Ihcmwer. that o contmact for the furnishing of standard or cowmoreinl
artioles or raw maberials shall not bo aonsidered asm a cuboonbtrnot,

LRTICLE XVII.

(1) 1t iz updsreiood cthat dipolosure of information rolating to the ’
wiork contracted for hareundsr to eny poreon not antitled to reocive it, or failure i
to safegunrd all seoret, oonfidential mnd restristed matier that moy coms to the
Railroads or any person under thoir control in connection mith the work under this
contract, may subjoot the Reilroads, tholr apgonts, empleyoe and subaontrmotors to
c:'ind:nnl 1inbility under tho laws of the Unitod States. See Seotiong 10 cnd 18
of the Atomic Ensrgy Aot of 1848 (Publis law 585 « T9th Congress). See clso Title I
of an Aot wpproved Junc 16, 1917, {40 stut.217: &0 VU.5.0. 31-42) 2w rmendsd by un
Aok npprc-rred March 28, 1940 (54 &tat., Chap. 79); nnd the provicions of en ict
opproved Joimary 12, 1938, (62 Stat, 33 50 U.5.C., 45-46d), as supplameutad by
Exeoutive Ordor Ho. B30l, deted Maroh 22, 1540, § F.R. 1147; pee nlso. gencrnlly,
the Atenic Enorgy Aot of 1946, (Public Law B85 - 79th Conpross),

(2) The Reilvonds egree to confarm to all seourity repulntions and
requiramonts of the Atemic Fnergy Comnisalon. Except as the Commission may wutnorizs,
in nooardenne with Feotion 10 (L)(8)(B} of tho Atcnia Enorpy Act of 184G, tho
Toliroads cpgrae not to permit auy individunl to have access to rostrioted date until

the Fedarnl Burenu of Investipeticn shall herve made en investipnlior und r-port to
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[

the Conmisaion on the obarnoter, assooistions, apd Loyley 6f suoh individual axd

f v e R T

the Ommdsuion Bhnll have dtrtemirmd éhuk pan.-.it:ti.ng mch pauon “$o bave ncosss 1-0

. oo .,¢“».a .1.‘,
restriotsa dntn 'will not nnde.ngsr tho oczunon dafanaa or uwurity. The term

Baped -V @=d,

“-r-cs'h'!.nted dc.ia“ es used !.n thh pumgmph netny n.u dntm. camerninf, ’:hc_:‘zﬁnufnct:ra
ar utlli.zn.f:ion a.tu:t:icr waapmu. the pmduution of i'lnsiunable mtcris.l. or the £
use of i‘i.sui.ombla mterlnl in the produnt.iun of powar, but shall nat 1nn1uda BTy
data which the Commiacion from time to time determines mny be publizhed wlthout
atversely u.:!‘i'aoti.ng the oamnon &ai'lmaa nnd ameaurity. 'nm Failrocds shnll i;uert in
all subeontﬁwtn under this vontrnot provicions sizilar to the text of Scotionn

(1) end (2) of this Articls. ‘ R "

' ARTICLE XVILI.

Exoopt an otharwise specifically provided im thde controct., all disputas
copserning gueations of fagt which may eriye hersunder, and vhich nra not disposod
of by mutunl ogroment, shall be declded by e ropresentaiivo of fhe Coumicsion duly
authorized to supervioc end sdminister porformunse of the work hertueder, who shall
roduce his dovlpgion Yo writing and mall s copy thereof to tho Reilronds, Within
hirty (80) deys from this wailing, the Kailronds moy appeal inwriting to the
Commizsion: whone writton decision tharpom shall be f£inal und consinsive, Fending
denlaion of o dieputs nersunder, the Pnilronds ahall diligently procsed with
porformance under this ommirast, To 'blic otont that dimputes involve gquostious which
are subject to detorminmation by the Interstate Commorse Comuission, Nadionel Fnilroad
Adjusiment Roard, or other regalstory body having Jurisdiction ovor sush guestions,
this Article ohall not apply; nor shall this Artiole apply %o cleputes botween the
Railroeds wnieh do not imvolve the Comission.

ARTICLE XIX,
Az used in thic contrust, tha term "Comissienm” nhell meopna the United

Btotez Atcake Energy Commivalion, arsated by Publie Low 5356, 78th Congrasc, approved

fagust 1. 1946, or tho duly autherized reprosentative or repressniatlives of aaid

Comminnion,
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© ARITOLE XX s

'l'lﬂ.u agresmont ia conditicned upon the approwl, 11: nquﬂ.rad.. by tha
Inbe.state Onmm-ne Counisgion 6f the nrreagesent horein nuntmpln‘bed rhere‘by
the B.a.ilruadu vrul cporate over ’cruaku.be B~E, inoluding the- !.ntarohnngo tnnilu-!.os
and wyam, and .'nhnraby the Plnil‘lu Uumpl.mr will take use in nmcn wlbh thn 'm:iun
Company of szid line of reilwey shown in red on Exhibit A" betweon pnin!:n k.
anrd B. : ' ‘

1y ‘FFIMSB WHBEEDP, thy perties hsva sxconted this oontrachk ma of the
day and yeuar i‘irl'l; sbove wrltten.

'UNITED STATEG ATOMIO ENERGY COMUISSION

>
By -__%_—_
.' Fd

MAHAGER, HANFORD DIRECTED OPERATICNS
RORTHERN PAQIFIC BAII.HH COMPANY

. AL

&, /TPAViB

/#—

W77
M\o CREGOF-WASRINUTOY BATLROAD & NAVIGATION
b s OQMPANY
v / UNIOH PAOIFI0 RATLROAD GOMPANY

CU ot s P

PRESIDENT 7

- 10 =

e —————

PSSR —————
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-
Supﬂ.omntnl heroomont lao,,

contract (fos  AT-45-}=%n4-1)

ATGHIC BNRRGY COMISSION

TAIS COUIRACT, ontored into this 2'" day of ofForn S a0ms,
by end batwoen the UNITLD STATES OF AIIICA (horsinaftor eatlod the “Gevarnmeat"),
reting by mnd throuph the URITED STATES ATCHIC ENLRSY CONISSION, creetod by
Public Law 585, 79tk Congross, npproved hugust 1, 18946, (heroinaftor callod the
Pcopricsion™), NORTHIDN TACIFIC MAILVAY COIPRTY, & Wiaconain Corporetien, (here-
innfter called "Fnelfic Company™), nnd OREGON=WASHTUCTON RAIIRCAD & DAYISATFLY

, COUPANY, en Crogon Cerporaticn, and ita Lossou, UNIOH FaCIFIC BATLRCAD Cu i1,
o Utah Corporeticn (horoinnftor colloctivoly callod the "Unien Couptny”)e *Seid
roilroad cempanies tra nlsa heroinafter eollectively reforred to as “Enilronds”.

WITIRSSHIN TIAT:

TIFREAS, o certain contrnct was entored into botween the pertics
haroto on lovarber 6, 1947, dooipnatod ac contract No. A.T-&.'}-l—cun.-'.ll; ond

WHEREAS, by Artiecls XX of coid contract Moo AT-4¢5-1-Gen-2l, tho sume
vrs conditioned upon spproval, if roguired, by tho Interstato Commarce Cermalsslon
and

YHEHREAS, pursuant to applicatien duly wado to the Intorsteto Commerce
Cormisaion, which mpplication wus offielnlly doslgnoted as Flrance Dockot lo,
1E926, and upon which applicatien, and nftor hoaring, the Intoratute Coumzarce
¢ormizssion dcevoed dtc roport, order, snd cortificeto deted September 2(, 15.%;
and

TAIEREAS, purpunot to seld report nnd order 1% is tocacenry toll.-.odif;,'
vaid cuntrac!; J.a. 4T-45-1~Gen=21 in order to comply with tho docicion and ordir

t l '4-

of tho In{qg‘rta& Car-.m;‘uo Commioalony
n‘;\.?’ x ¥

, £
ﬂnm;« -'fm‘..‘.oa.. it s nutecdly n,;;-ud,
v a” el ;

1 45 osmendod ond
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nedificd “c rond 2z folloveg
SARTICLE X"

“Upon ccmplotipn of the lize of railway betveen pelnts DL

s e

the Cermicsicn shell furnich to oech of tho Bailronds ¢ dotalled “
ctetezent shroving the sost of censtrueilon of cald line of rall-
¥ey B0, Ireluding tilsu right of wny and bridgo.

“As ren<al for the right to uac the lice of railvzy botwoen
pointr D-C, 4o Paciffe Cempany nnd the Unlon Compeny, oach for

itself, nagrees to pay annually for truniy-fiwe (26) yosrs ore-trenty-

o Jstrac‘.icn ol zald liro of rallway bolwoon points B-¢, without inkorest.

“Ondocs otherwisc dirceted by tha Ceommissicn, tho paynents Lo bo
cado bt the Frelfic Compnny and tho Union Company as provided in thia
erticle akell be paid to the Zleelrie Ceompany ts primo contrecter of

the Coixmlssion or Lo cuch other conlrncter as the Cermisslion pay

——

designesa, for erplicction iz roduction of cozt of werk undser tho
torms of scld primo centract o othor contreet. The Paclific Company
end Union Company shall elo thelr first omnual pepsounts on the firs€
u.wl\-cr.sn'r:\.:_’d_c}o of tho I‘Vir.:l complolion of tho lino of railney bo-

"twsen coints b=t end intorc}'m;o trt\r.! s and wye “recks, and tubsoe

cuent -a;vents shell bo mudo anmanlly therenfter as provided in thic

riiel
Ersifdo

"The atiments to Le pmads by the Preific CQ.—:pn.ny and Union

-

-\.- -Lpnnj l:.,s previded in this erticlo shall to in lieu of £ll other

r"'./ chet s w03 tor uce by thom or eithar of thom during iho torm of this

(Tl e
i‘.:? i :,r‘.c"."w:n. c'.. said 1iro 2-C. After nll said annual payments to be
37 4"‘ . -
»:3, ‘ -:i {"(}'-\1 t*"‘Pﬁ:!Nc Cempany end Union Company have boon madoe, the
N = .
% o
Nyl }‘nciﬁé\.c-pnnv and Undon Company chinll eontinuu _to_have thoe ri;bt
to opereta over the trackege withous her nnyrcn-c- ”\5
yo ‘_"“ AR
T B i
2 el )
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neotlon 2. Lrtlelo XV of corniraoi Mo, AT-40-2-0un-21 lu easrced
nnd modifiod Lo rond nc follews, -
wWRTICLE TV

"Thenerar an sefual or potantial labor diupiise Ls dolnying
or throatons to delny tho timaly porfermavos of ¢hic cestrect, tho
Railreeds will immedietely give motice thoroof Lo the Commizcipn.
Such notice shall inelude all rolowvrnt information with rospoct %o
such diapuse.

i

"rho Comrizsion muy torminnte thin agrocment ot aay tlma e cix

month's notlco In vwrlting boing glvon by tho Coznicaion to tho Rallroada.
—————

- o o  $ 74 . s - el

If tho Commlssion exorcicuo catd right of tcrrmdnation tho Railroade,

\ and cach of thom, theroupen chall bo rolicvnd fron nny end 0ll liability

——

!‘qr‘_nmxu__n_lhpr:yn.onu provided for in Arilclo X from and after tho
offoctivo dato of tarminctien. In tho ovoent tho offestive deto of
torminntion 13 not the mmniversery doto on which an annunl paymont
ia payablo, roninl shall bo pro rated on o por diom brele, and chall be
gnld for the portien of thn yoor dwring which thls aprecmant hes Leon
in offoct.
"If oither tho Pacific Compary or Unlon Compuny cl_m_l_l fn& to
" porforz any of itz obligotions under this egrooment, the Cc:-ni:a-ion

mny Lorninate this ogroemont as to tho rnnrnnd 80 dofnulting by

giving To such reilroad zix nanthu' vr-ittan no‘c.icn of intention so

. — AR
—— -

to do; prw‘dad 1“10." if during such nix-month peried tho dofeult-

-

in{,.’r’ Ir.gni- &3 Ualts said dofaul €, thon this arrcoment chall not
i ‘_ ”-.M Tobe ¥ -‘.‘
o1 :m\La bneut a~o‘7 :\u:h dofaudt. A dofault b¥ olthor railroog

g ;—-'.-.T'?‘-.—--‘-——-———-—-

shdll. not ]-a ru‘no :cx tornination of this npreomont by the Comcisslon
n‘\

\ -t o
as to ‘Llw oth:{\rt:i'irond. The tormination of this ngron'.:wr.t bocouso
B PRy

of dufnult by ono of the railrosds shall not roliove tho dornulting

—— o ———

compnny E‘rom lts ublignt.ion to mnl.n nll rumuu.l pnﬂnb'!t! nE roqui.rnd

b;‘ .\rticlo 1(_hn oofl.

"If the Conerdesdon terminctos tho Jenford Projoc‘:, or avoponds

——

oporation theroof for sn 1ndorinito porind which oontinuon for ono

— e .
i 2 "

< ; U
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L]
yenr, thse Iniivosds =ay % rarate this npracmont Ly clving tha

T . ¢ ——— O — e

Corm:ducion pix (G) months naliow i_l'_\__\:r'r_'_i_'liirlg,_ and upon givirng of

———— s

‘ cuch notico to the Comziosion, tho Ruilronda shnld Lo relicved

————

from any end ndl rnnual posonts providoed for in Article X frem

—.
rnd nftor tho dato of ruceipt by tho Commisclion of cuch notlce.

If tho Com=icaion suaponds aperatien of the Project for « fized or

i dotermineblo perlod of Llne, this n;rcn-ont chall romain ln offoct,

’ / st 0 et e i

' but tho obligetion ef tho Rallronda to pay rentel undor Articlo X

ohnll bo sucponded for tle parled during which tho opsrationz aro
onopandod, . Bk

"Tho finnnolnl linbilitles couvwised horsundor by the Cemuizoion
ahall be conditional upon tho aveilability of funds for pamiont ef
ey elnims which way arieo.”
i . Sootion 3. Ewcopt as horoin opoeificelly modifiod end nmended, scid
contract Moo AT-40-1-Gen-21 roonins ond continues in full force and offcet,

T.I; VLTSS VFEMEOFR, the partios hawo oxeecutod thic contrnet nz of tho

day and yoar firct sbovo vritten, ;
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Finance Docket No. 36396

Appendix 3

Decision in Northern Pac. Ry. et al. Trackage Rights, Etc.,
ICC Finance Docket No. 15925, dated September 28, 1948
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CONFIDENTIAL-~SUBJECT TO INSFECTION OWLY 3Y PARTIES TC THE AEZCRD

This report will not be printed in full in the permanent series
of Interstate Commerce Commissién reports,

INTERSTATE COMMERCE (OMMISSION

Finance Dooket No. 15925
RORTHERN PACIFIC RAILWAY COMPANY, ET AL. TRACKAZE AIGHTS ETC.

Submitted July 15, 1948, Decided tombex 28, 1948,

¢

(1) Acquisition by the Worthern Pacific Aailway Company of track-
age rights over that portion of the Yckima branch line of
railroad of the Oregon-Washington Railroad & Havigation
Company, Union Pzecific Railroad Company, lesses, between
Kennewick and a connection with tracks to be constructed
by the United Stotes of Amurica, in Benton County, ash.,
approved and authorized. {Uonditions prescribed.

(2) Certificate issued authorizing oparation by the Horthaern
Paclfic Railway Company and tha Union Pacific Railroad
Company over that portion of a2 line of railroad, coi=
structed and to be constructed by the United Staves of
America, extending from a comnection with the Yokima
branch of the Oregon-Yashington Rrilroad & Navigation
Company to and into an exchanze yord which the United
Btetes will construct near the north bank of the Yalkima
River, in Benton County, uash. Conditions. prescrived,

L. 3, daPonte, Conrad Olgon, and F. J. Mzlia for apolicants,

Boger I. H_a_.rri_s_ and F._A. Allan for Atomic Energy
Commission.

A N. Wnitleck, Thomas H. Maeuire, rnd Larry H. Dughtn for
Chiecago, Milwaukee, 3t. Paul and Pacific Railrond Comnony,
intervener.

J. _B. Daubensgpeck, H. F. Love, L. A. Zorden, A. R. Tenn,
and G. A, Hobison for zmployees of the Chicago, kllwaukee,

S5t, Pzul & Pacific Railroad Company.
P. K. Byors and £, W. Btovens for other rallway eapioyces.

REPCRT OF THE CCMMISSION
DIVISION <, COMMISSIOWERS LEE, MAHAFFIE, AND MILLER
BY DIVISION 4:

Exceptions to the report proposed by the exaniner were filed
and the case was argucd orally, Cur ccnclusions differ somewhat
from those recommended by him.

The Northern Pacific Railway Company, hereinaflter
sometimes called the Nerthern Pacific, and Oregon-Washingion
Railrcad & Navigation Comvany, Union Paci’ic Aailroad
Company, lessee, herelnnfter referreé tc jeintly eg the Union
Pacific, by epplication filed Hovembor 25, 1947, applied for
permission, under scction 1{1B) of the Interstate Commerce Act,
to extend thelr operations by trackage righte end jolnt use
over that portion of a line of railroad, conasiructed and
te be constructed by the United States of America, from a ccne
noction with the Yakima brench of tha Oragon-izashingten Rallrzad
& Navigotion Ccopany te and intec an interchange yard which the
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United States will construct near the norta tanl of the Yakima
River, approximately 6.67 miled; in connectiun with which pro-
posed operation the Northern Pacifid Railway Company pronosss
to acquire, under soctica 5(2) of thét zet} trasksge rights over
tho aaid Yakima branch from the point of cennection with the
proposod rallroad to be constructod by the United Stntes to
Kennewiclk, approximately 4,92 miles, all In Boenton County,
Yash, The Atomfc Energy Commissien, hcreinafter reforrod to
as ABG, i=iervzncd in support of the application, and the
Chicage, Milwaukce, St. Poul & Pacific Rnllreoad Company, horc-
inaf:or referred to ns the Milwaukoo, lntervenocd in opposicion
theretos A hoaring was hold end briofs were flled. At the
hearing railway cmployees of the Milwaukee, lines west, werc
reprosonted and opposed the granting of ths applicatlen.
Roprasontatives of other railway cmployecs mlso ¢ntored appear-
ancos at the hearing but introduccd no evidenco. HNo reprosentas
tions have been wade by any State authoritrs Unlecss othorwise
indicated, 2ll points hereinafter menticned are in the State

of Washington.

the sele purposc of the insvent applicztion is to provide
additional raill transportation scervice from the south te tho
Henford Engincoring Works, also known as the Eanford Projact,
« vast arca located in Benton, Grant, and Franklin Countiss,
comprising 640 aquarc miles, or more thon 40C,000 aercs. Han-
ford “Yorks is uscd by the Government in the production of plu-
tonium, en clament which is not orly vital in connection with
the development of military weapons, but which also hes import-
art and far reaching pesacetime appllentions. It is the only
;arge-scale plutonlum producing plant inm the United Stataes,
Tremendous ipbound tennages of cosl, chemicals and other com-
modities arc roecelved at the project, making continucd rail
sorvice thereto cssonticl.

Construction of Hanford Viorks was commenced in March 1943,
snd completed in February 1945. The original construction and
oporation was conducted by E. I. du Pont de Nemours zrd Company,
upder the supervision of tho Wiar Deprrtmont, in accordanco with
the provisiens of a "puro cost contract"” under which the Govern-
nent agrecd to rcimbursc the contractor Tor all cxponditurus
and losseés; including transportation costs. By appropriate
Jongressional legislation approved JAugust 1, 1946, and an Execu-
tive Ordor issuod December 31, 1946, the project was transforrcd
from tho L.ar Department to AEC. As of Scptcmbor 1, 1946, the
Gcnoral Elcctric Compeny has beun operating Hanford Works pur-
suant to a puro cost controct substanticlly thée same as whe
original duPont contract. Since the inccption of Henferd Works,
the contracts under which operations arc ccenductod hawsdaeon
classificd as “secret" by the authoritiss charged with the duty
¢f Lts administrotion. The nature of the project —equires that
the greatest degree of socurity be exerciced at 2ll times ba=-
cause the interrupticn c¢f plant production for =ny reason
would de critical.

In connection with the original conetruction, the Govern-
meps tullt a stondard-gage, single track railroasd ilne to gerve
th rezidential and operational nrcas. This Government-ownod=-
apd=operated railrocd system is made up of approximately 180
riles of mein lino, industrial spurs, aznd classlficatlion yards,
¢ portion of which formerly belenged to the Milwaulee., In
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Pinance Docket No. 14330, Chicago, M. St.P: & P, R. Co., Trustezes
Abandonment, 254 I.C.C. B31, decided Occoter ia, 19+3,

wo permitied abandonment of that portion of the lilwaulree's
Hanford branch extending from a point near Vernita to Hanford,
approximately 25,105 mliles. Subsequently that segment was ac-
quired by the Government for $375,000, and it now forms a part

of the Government rallroad within the restricted zrea.

At present, the only rail service to Hanford Werks is pro-
vided from the north by the Milwaukee's Hanford branch extending
from Beverly Junction to a connection with the Government-cwned
railroad, approximately 20.7% wiles. Interchange is effected ac
Riverland, & point spproximetely 1,75 miles inside the Govern-
ment confine, but in the Milwaukee's tariffs the station designa-
tion is shown as Hsnford. The history of the Milwaukoe's line
and its operationsl function into the project will be described
below.

Richland s the residential section and the main adminis<
tration are2a of Hanford Works, It is locatedfiﬁ\the ertreme
southeastern se¢ction of the rescorvation, abguty 5 miles north of
“the proposed connection with the Union Pacific)_and approximately
48 miles by rall from the connection with the Milwaukce on the

orth, Richland is to be developed into a normal American com-
munity. It is ¢ modorn and permanent city with standard gschool
facilities, storos, service establishmonts, theaters, churches,
recroational facilities, a2 post office, and e bank. This commun-
ity grev from opproximately 250 inhabitants before the project
was undertaken until now it conteins sufficiont housing to
accommodate approximately 18,000 individuals wheose famlly heads
are engaged in the operation of Hanford Works. In addition,
another community of about 5,000 construction workers is located
at Forth Richland, approximately 2 miles north of the existing
city limits of Richland. The industrinl arez of the projoct
axtends north, east, and west of Richlandi and contains scvoral
main production plants, 1 of which is not morg than 4 miles from
Richland. Other processing plants are located forthur north, and
aro cleser to the Milwaukec than to the proposed interchange with
the applicents. Bocause of a current cxpansisn program, it is
anticipated that the pormanent population of Richland will ulti-
matoly increase to 25,000 citizens, ard that “ho tcmporary popu-
1ntion of North Richland, during tho period ol the new construe-
tion, will approximate 20,000 inhabitonts. Tho work alroady
assigneé in connoctlion with the oxpansion program is sufficiont
to last 4 or 5 yoars,

In order to oxpcdite completion of the oxpinsion program
ané in the intcreat of economy, the autkoritic: at Hanford Works
peeently have cbtaincd the use of a major portion of the Govern-
uscnt-owned Ppaco General Depot, hercinaftcr comctimes referred
to as the dopot, located southoast of Pasco nuar the confluence
o tho Snake and Columbia Rivers. The dopot is aporoxlmatoly
13 miles from Richland, and consists of 8 permancnt type modern
yarehouses, cach coatalning spproximately 16€,000 square foot
af floor space. In cddition, various other shops and scrvice
tiildings, which ore appurtenant to an ostablishmont ef this
saturs, are avallable. The depot arca compriscs 710 aeras and
is providea with adcquate outside storage rards, roadways,
unloading docks, a railrood system to mect tho roequircmonts
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of the operation, and is fenced and patrolled in accordance with
sgcurity regulations. It 1s considered a pormanent focllisy in
connection with futurc operations &f Hanford VWorks. The original
cost te the Government for construction of the warchouse bulld-~
ings along in 1942 was approximately $2,535,000, and it is esti-
nated that te duplicatc these warehouses on the Hanford Project
ut prosent prices would cost the Government merc than $5,000,000,
eéxclusive of neccssary eppurtenances. The depot is switched by
the Northern Pacific, but the tracks of the Spokanc; Portland &
Scattle Railway are adjacent thercto. It is utilized for storage
of various materials and oquipment which must bc protccted from
the weather, and which arc now arriving for the currant oxpansion
program at Hanford :.orks, Botwoen Junc 19; 1947, and January 25,
1948, o total of 167 carlozds, or 9,384,246 pounds, of freight was
received and placed in storege at the dopot for ultimate use at
Richland. Much of this property wos reccived by rail, ond con-
sists principally of building meterials and certaln chomicals,
The volumoc is expecctcd to increnso grectly. Storage spacae for
chemicoles shipped in tonk-car lots 1s limited in the restricted
arca 3o that provislon must te made to hold chomicals at the
depot until necdod, Some plumbing supplies stowed a2t the depot
were trucked in from Portland, Oreg., and other ncarby polnts,

Kogotiatlons for a sputhern rail cgonnection to serve the
project were commenced in Juno 1943, when the applicants wore
invited by army officlals in charge of construction atv Konlord
Works to build, et tho railroads! exponse, a line¢ to connect
near Richland with tho Government's pnilrond then under construce
tion within the reservetion. This tho rnallroads rofusocd to do.
Subsequent discussions lnvolving altcrnatlive proposals worc had
betwoen thoe parties, culminating in an agroement rezched during
the first week of August 1943, under which tho ruilroads wcrc
to contribute $75,000 and to pay an zllowance of &2 for cack
loaded car hondled in linc-haul movement intc or out of the pro-
joect, Eecausc of higher construction costs in 1947 as comparcd
to 1943, these amounts worce incressod to 5100,000 and $4 per
car, respoctively, in the final centract. The lump-sum contri-
bution by the railroads was to be in lieu of the cost teo thom
of constructing intcrehange tracks at the point of connection.
The project authoritics insisted that for security riasons the
intorchango yards be locatod within the resorvation. Contr~cts
covering the proposcd construction by the Government and opcra-
tion by the applicants of the southoern gatoway wore preparced and
complotod in Soptumbor 19423, but becnuse of failure to obtain
roquisite approvel of the CGifice of Uufonsc Tronsportation such
construction and eporation into the projsct were not consummated
et thz2t time. Theroatter the matter ley dormant until fthe
middle of 1947 when the then commanding ofticer of the projcet
contacted thoe applicants and again broachcd the proposlition that
the railreads build o southorn conmoctlion at thelr own oxpcoase.
The applieants rcjected the idea of building into tho projoct
but statod that they were willing to resumc nogotiations c¢n bacses
similar to thoss existing in 1943, when tho originnl proposal was
blocked. Further discussione wore had which finally resulted in
execution of the two contracts covering the proposed construction
and operition of the southern connoction for which authority is
sought in the Instant application,

/
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Both agreements are dacéd Hoevember 6] 1647, and are condi-
tioned upen ocur prior approval, if such approval is reguired.
Pursuant te the terms of the fiist contract, the Ulnion Pacific
grants to the Northern Pacific the rizht to use in bridge move—
ment thet portion of the former'sYakima brunch, exteading fron
a connection at Kemnewick to the junctiion of the Unlon Pazific's
line with the track to be constructed by the Government, a
élstance of approximately 26,000 rfeet. As compeusation for the
righis granted, the Northern Paciric agrees to may the sum ol
$4,59%.532 per annum, or one-helf of 5 percent on on asreed book
velue of $183,772.93, plus one-half of 5 parcent upon the actual
cost of all future additions and betterments chargeavle to
canitzl account. The Nortaein Pacific will also pay o per-cer q/
proporticn of the actual coste incurred by the Vulon Pacifie
for mpintenance and operation, including insursncc and taxes.
Following e test period the parties may agree uposn a flat-rote
per-car charge which will be sublect o futire charges from
time to time as conditicna warrant. Hothing herein is te bg con-
sirued 2s_permission fo change the rent, or the Dasls thereolf

[ without our prior_authority. General control, management and

" administration of the Jjeint trackage shesll remain in the Unien
Pacific, but all rules, rezalations, and train schedules shall
be equal, just, and fair mg betwenn the parities using the lire.
The toecks and records of the Union Pacifis beariag on the costs
of imyr~vements to the propesrty, c¢r of meaintenanca and cperation
thereof, shall be meds aveilable ve the Nerthern Pacific for in-
spection at all times, Shruld the Northern facifie defoudt on
any payment or fail to perform anr of ige snvenante undexr the
egreemcnt, which default c¢r fellute shall continue for o period
of 6 months after written notice Wy the Uniecn Pacific, the latter
may, at 1ts slcctlion, terminete the egeoemens and exclude the
former Trem 21l use of the properey covered thereby. tlies wro-
viglons pertalning to Joint enployees, damame clalms fur less of
proparty ar injury tc mersons, negilgence 97 ucrlkaen, clearlng
wrecks, and arbitration, usudily :smbodied in instruments coveriag
Joint-frcility errangemunts botween rallroads are conbained in
the ogreement. The centract, by i1%s terns, s to booone
effective uprn cempletinon of consfzucticsn of the Gevernmont
track vith which the Yokimna brrnet is te conneet; ~nd contlinue
in effect so0 long as the Merthiern pPreific shall have tae right
to operate over sald Government toack; nrovided tnat the Northern
Paciflc may terminate the agreenmsnt bty 5 moavths! uctice in
writing at anytime after 2 vears Trom such effective date.

The second agreement is by and between the United Siates ot
America, acting through the AEC, on the cne hend, and the Norih-
ern Paciivic ~nd Union Pacific, on the other, It prrovides that
the Government will at its sole cogt and expense acguire the
necessary righi-o’-vay for, ané soustruct 2 line of rallroad
extending from the peint of connection wvith the existing Covern-
ment 1ine within the reservation a%_or near Richlana To & cennce~
titon wlth the Yakima branch of the Uniosn Pacific, gpprosinately
5.4 miles, including a bridge across the Yaitima River; also the
facilities at the interchenge yard, snd a wye track to be Llocatee
at a olnt between sald interchange yard and Ricklard. 'mon com-
pletion of £11 such constructicn, the applicante shell ewnch
contribute one~hal? of the sum of J100,005, which sum it ls
agreed foirly represents the cost To which the apnlicants would
be svbjceted if they eonstructed intercharge trackige a. oz
point of cennection with the ¥okime trunch. For tue right to
oparste over the Government's line between the southcsa beundary
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af Honford “orks, on the north bank ¢f the Yakima River, to the
connection with the Union Pocific's ¥akima branch, appro:zimoately
5.4 miles, the sopplicants 2lsc will pay, as rentnl, until such
time as the totol of such payments mace by them egunls the
initial actual ccst te the Government of ccnstructing that seg-
ment, the sum of $4 fer each loaded car moved in either directicn
over the segment, on which the haul of the Northirn Pacific is
bey-nd Pascc and that of the Unicn Pacific is beyrnd Kenneirick.
Stoppage in transit at Kennowisk from peinta bevend ehall net
cause & chipment tc lose the character of a line~haul movoment,
After such rentel payments shall cgusl the cost of constructing
the biridge and the segment f{rom the bridge te tho ccnnrection
with tho Yakima branch, the appiicents shall continue to have
the right, during the term of the agroementﬁwxo operate sver the
trackace without further rental payments. o, rental or other
charze is to be nzld by the applicants for the right to operate
over the cegment extending from the nrrth bank of the Yakina
River te the interchangc yard, for usgo of the facilitics at the
/ yard or the wye track. The espplicants may, by mutual azrcenment,
arrange Tor clther of them_to opcrate-a Joaint train hetwesn
Keanoudok and the interchange yard in.ordar-to—mave.the business. .
of both ratlreads;—thHo- pailrcad operating such jeint treln shall
be coneldeorcd as the agent of the othar eomsany in such.operaticn.
Thre—Governmentowmay terrinate the agreement at any time upnn §
mmwl'_aggq_nguqe in writing to Tho applicants,

The estimated cost of the bridge and the trackage—upon which

the %4-per-car allowance is applicable amountis -w In
addition, the Union Pacifiz will incur a capital ‘expend e of

s 13,322 for construction of a connection between ite Yalima branch
and the Government s trackage serving the Hanford area, Oun-
struction of the Covernment's track will commence prom>tly unon
pur ~pproval ¢f the application herein. Traffic anticipated by
the applicants to be hardlazd through the southern connection
during the first 5 years of operation commencing July 1, 1948,
in order, is shown as 7,040, 9,940, 8,6235, 8,258, and 8,256
carlonds. The principal commodities expected to be handled, snd
the probable points of origin, ave shovn as follows: Cement from
Lime, Oreg., Seattle snd Spokane; cc~t frum Castle Gate, Utch,
and Kleenburn and Roclt Spr1n§a, Wyo.; iron cnd steel from
Seattle, Portland, Chleage, I11., and Fittsburgh, Fa.; macninery
from Chicago and Schenectady, N, ¥.; and lumber and miscellongous
construction and operating maverials Ifron Portland and Tacoma.
Tha ennual average traffic for the succeeding years, afted the
fifth fiscal year ended June 30, 1953, is estimated at 7,266
carloads, consisting of 7,000 of cogl and 266 carloads of nis-
cellancous materials. The foregeing estimates of traffic
reprecent an arbitrary allccation for the combined operatlons
of the applicants; nc breakdcwn is nmade as tc the respecctive
individual business each of them anticipate handling ints the
project.

R

Coal is the bulk of the inbound tsnnage toe the Hanford Works,
elthouch considerable other traffic will be required in carrying
out the cxpansion pregram. An estipated 40 percent of the traffie,
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cxcopt coal, is expectcd to move through the scuthorn connection.
The corl may be handled through either connociéicn, depending
upon the source of supply, thc ratos applicoble thoruon, and
other factors. Contracts ore made on a BTU beasis in the spring
of each ycar for tho amount of coal cstimotcd to be ncoded at

the projoct during the coming ycar. At the time cf thc hearing,
scme conl was being obtoined from mines local wo the Milwnukce
ané no doubt would centinuc to bc handled by that carricr thrrugh
the northomconnection so long ns those snurces romaln availablo.
It is thc opinion of rosponsibls officers of both ARC and the
primo contractor that sufficient traffic will move inbound to

the project to zuppart profitablc opuraticns by tho appliconts

a3 well as the Milvaukce. An oquitadle ond fair distribution of
2ll shipments is contemplated, becaueso to divort tralfic from

the Milwaukoe to an oxtont tnat opcrations through the neorthorn
cronnection no longer would be profitable and cnoongir dlscentinu-
nnce of that gatoeway bty abandonment of the Henford branch would
defcat the primnry purpesc »~f the plan sacking ~dditional rail
service to the projecct. Beceause of the currcont cxpnnsion pre-
gram, the transportation superintendent of the prime contractor
tstimated that cvéen with construction of the southorn connoction,
the Milwaukce's reovonucs from projoct traffic for the next 5 or

¢ yoars will bo comparsble tc thoso recolved by it during tho
pnst 2 or 3 yuars,

. Finuneicl results of cporation for the first 5 yocars mun-

t tioncd above are shown by the applicants as follows:  Gross

' freight revenucs $2,703,300, $5,299,700, %%,118,c000, §2,11e,000,

. end $2,118,000; operatin, > D.nsas, ustlﬂatod ﬂt 50 pcreent of
gross rOVunucs, 41,351,750, $1,645,850, $i,059,000, 1,059,000

1 and §),05%3,000; jcint facility rents, rcprascnting rnntnl pry-
monts ut tho rato or $¢ a car as providad in thoe centraoct,
%28, 160, 139, 760, £$33,024, 903 024, and V&a, 24; end net rallway
opcrﬁting incoro 1 323 5590, 91 610 050, $1,085,976, 1,025 975,
and $1,025,976, Corrcspanding figures ror tho nnnual avaruge
succucding years arc 51,536,700, ,768,352, 929 062, and {739,286,

Proponcnts of the southorn econnocctioniroly primarily on
the greateor dogree of sccurity, nnd sccondarlily on the operating
convonicnco and the lerge savings in tronsportction ccsts that
will result if such coennocction is made availablo. Concorn was
§ exprossed by the present managar of Honfard VWorks, wheo ie chargoc
f with tho responsibility nf its sceurity, as to the ruil fzeill-
tics now scrving the projoct. It is his oplnlon thint encther
railread line to the arca is nosded as o mattoer of crdinary
prudcnecc, and in order to minimize the posgibility of inture
ruption of mamuracturing opereations that ~ny discontinuance of
rail scrvice to tho aroo would ontail, In his judgment the pro-
poscd conncction with the Unlon Pacific on the south would pro-
vide, at modest cxpenso, the most offoctive and practical mcans ﬂ

SORM Gp
T

of cbtaining additional rcil transportaticn scrvicc te the pro-
s8ct. Such n connoction, in addition to making evailzblce com-
pletcly difforent transcontinental rall networl:zs of the appli-
cants, wruld also be over tracks physicelly locoted et a conw
sidorablo distanec from the existing Milwoukce rutlet., He has
nc fault to find with the quality of sorvice performed by tho
Uiiwaukec during the war, but insists that the signiflconee of
Eanford Viorks, at thet time, wes virtually unknown while now its
wllitary importance is common knowledge througheut the world,
«nd plans must be formulated on the basis that in the cvent nf
future emergency the projeet will e at the top of any liat of
aational dofeonse targots.
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As to secondary ressons adqocgted, it is stated that the
southern connection is asaen?%al for the efficlent use of the
Pasco storage facility, Under existing cohditions, rail traffic
stored at the depot must move via the Northern Pacific from
Pasco to Ematon, and thence over the Wilwaukee for delivery
to the Government railroad at Hanford, a distance of approxi-
mately 257 mlles, as compared to a single line haul of 14 miles
over the proposed connection to Richland. Excessive transporta-
tion costs also result. For example, a 30,000<pound carload of
machinery moved over the longer rail route would result in .
freight charges amounting to $360. The same shipment by common
carrier truck from the depot to Hanford would cost $99, and to
Richland #$54, Cumbersome articles not readily susceptible to
truck transportation now must be handled by rail over the cir-
culitous route to Hanfords Then too, the trucking of material:
between the depot and Richland is no& desirable because of con!
gested traffic conditions on the highway, and the bottlcneck
througn the Yakima valley and over the Pasco bridge. If the
southern connection 1s authorized, all materials regquiring war. -
housing could be shippoed by rzil from the depot to Richland
at a nominal transit chargo., The Milwaukee contends that
transit arrangements at the depot would be so compliecated and
expensive to administor thet no economical rules or practicable
plan of handling traffic in that manner could be devised. The

T~ " southern connection would alsec reduce, by more then 300 miles,
tho distence botwoen the Hanford project and the Los Alamos
project of the AEC near Santa Fo, H. ilcz., and concolvably could
result in a reduction in transit timec of from £ to § days on
carloed shipments to the projcct from major shipping points in
California, Colorade, New Moxico, Oregon, Idaho, Wyoming and
points in southern end southwesturn territories.

LLIAN 7Y

Considerable testimony was adduced at the hoaring tending
to show the effcct tho southern connoction would have on freight
rates to Hanford Works. The traffic suporvisor for the primo
contractor testified that such ratos would bs on the same basis
as those applying to Pzsco and Konnowick, and as a result the
Milwaukéeov would be forccd to moot these ratcs or losc competi-
tivoe traffic on which a lowor ratce wns applicable to Pasco or
Konnowick than to Hanford. Prcscnt rates on coal frem Synnyside
and Wattls, Utah,to Konnewick are $1.05 a ton lower than to
Hanford; and from Klecnburn, ®Wyo., the differsntial on tho samo
commodity via tho southoern conncction is $1.29 a ton lower than
the Miiwaukoc ratu to Hanford. Tho oxcoss rall mileages from
thcso poeints via the Milwaukoc and its connoctions to Hanford
as comparcd to tho routcs over the applicants' connections to
Hennewick are as follows:  Kloenburn 88 miles, Wattis 240 miles,
and Sunnysido 186 milcs. Thoe Union Pacific's routc from
Kennowick to Portland is alse substentizlly shorter than that
of the Milwaukec from Honford through Tacomz. Other compari-
sona of distances favorable via the proposed connsction and
ghu ipplicnnts' linos aro of record, but nced not beo detailed

croin.

In many instoncos proposals for adjustmcnt of commercial
class and commodity rates to and from Hanford wero acted upon
favorably by the carriors so that the same bascs of rates are
now in effect to or from Kennewick as are applicoble via the
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Milwaukee to or from Hanford. The trafflic superviscr was told
by officlals of the Milwaukee that Yecause of the geographical
location of Hanford as compared Lo Konrewicl:] a2 complete equal-
ization of rates could not be made, but that it was felt reduce
tiens could be effected in perhaps 90 percant of the cases upon
the assurance that the southern connection weuld not materialize.
Aaproval of an application under sectlon 4 of the act may be
necessary in order to effect some of the reductions contompiated.
Since the {iling of the instant applicetion, howover, ths Milwau-
kee's cfforts to reduce rates to the Kennewick besis have becn
going Torward more rapidly, &nd at the time of the er uient the
wrvsrem was practlcally completed.

- Effective November B, 1943, Milwaukee section 22 quotation
Ho. A-42 was negotiated which afforded the seme net cash land-
grant rates, plus 10 cents pcr 100 pounds, as were appliecadblie
via the Northern Pacific between Kenaewlck und cortaln dofined
territories throughout the country on traffic moving to cr frem
Hanford. It dig rot apply on coal from Wyoming; but did apply
to United States proporty suipped on Jovernment bills of lading
far _gccount of the bar Department on which the var Deparimant
vas entitled to _reducticn of rater over lanc-grant routes. The »
guotation afforded some medasure of relidf I pavinent of higher
freight charges ot Hanford compared withk ratcs z2pplicable <o or
from Kennewick. Neveorsheless, 18 was octimated that from the
start of tht project in 1343 to “ctoher 1, 1546, tho Govornment
would have saved approximately $i1, 500,000 in freight charges
peid to the Milwaukce and its connuciicns if thore had teon a
physicel conrection with the applicants on tho south, and land-
grent rates hod applied on the shipmeniz moved into thc project.
Sinco such patcs veroe ropeoaleod offcctive October 1, 1946, nu
savings with respoect thorcto woulé havo accrued to tho Govorne
msnt after that dato. Consequently, this phase of tho caso racd
not be considersd further. ¢

For tho perlod Jarmary 1 to Decomber 31, 1947, savings in
freight on coal shipnents receilved at Hanford would have amgunted
to $255,591, and on the actual crrload movermnts of voriecus cther
commodities to $31,380, if a soutkorr connoction to the project
had been availablo. Tho ARG belicves that with the tmereasc of
futurc shipments as » rcsult of the expansicr program, tho =av-
ings in froight chargos corrospondingly will bo greatory The
traffic supnrvisor for the prime contractor 1s concurned first
of all with thc rates the Governmsnt muet pry on traffic te and
from the projoet; the matter of distancos thue shipmonts muzt move
is accondary.

Prior to 1943, the Milwaukcc's rotes to Hanford were not
specifically decigned for the traffic which dovoloped to ond
from the project. However, starting in 1943, numcrous and
repeatod requosts for speclal rotes wuro pade by the army, the
primc contrcetors, and others, 2nd in those lnctances wherc
concurrcences with connceting carriors were cbtuinod, fawvorablo
dieposition was mado with respoct to practically cvury roquest,
An oxception would be in the casc of coal to Konnowick from
points in southern Wyoming local to the Unioen Poclfic upon which
that carrier now roceivecs revenucs of $4.95 a tcn. To acquiesce
in a reduction of the Honford rate te that basis would cause the
Union Paeific to haul the traffic 67 miles forther to the
Milwoukce conncction at Marcngo for $1.24 a ton loss rcvenue,
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Consequently, the Union Pacific refiysed to jein in the Milwau-
kee's request to equalize rates on such traffic., 4 similar
situation exists with respect ts Roslyn antl Konald, local points
on the Nopthern Pacific, and from mines in Utah from which coal
is shipped to Hanford, and on which the Yestern Pacific Railroad
is a participating carrier. The Milwaukee contends that request
by the AEC for a genserel reduction of Hanford rates to the
Kennewick bases was not officially made to it uwntil Octoker 20,
1947. 5ince the desires of AEC are now known, and benause of
the threatened potentiasl competition from the applicants, the
Milweukee has emoarked upon & policy of effecting rate reduc-
tions in 21l cases wherein the present Kennewick rate is lover
than those applicabls =t Hanford. With the cooperation of its
connections, it sces no reaseon why such equalization cennot be
made .

The Milwaukea's Hanford branch was constructed in 1912 for
the purpose ol providing rail service to an irrigated area south
of Verpnita, It wos meintaincd and oporated at the usuzl bronch-
line standards and enjoyed very large earnings until 1933, when
unfavorable market conditions caured & transition in the tribu-
tary territory from the growing of apples and pears to the pro-
duction of soft frults and ecrly markot vegetable crops, In
1938-39 the branch wes operated at ¢ dcficlt. Frior to 1943,
troin service was operated only when treffic was offorcé for
shipment and averzgod cbout one trip o weok. Tho engine and
crew operated out of Othello, and wero 2lso usod to provide
scrvico on the Mrsez Laeke and Mareollus branches of tho Milmukeo.

That portion of the Hanford branch which produced tho most
traffic was requisitioned by ths Government. During the lO-ycar
period 1938-47, the total freight charges on traflic origineting
and terminating on thce portlion retained by the Milwaukec averaged
only $2,066 a yoar, In 1929 that portion hed total frelght rev-
cnucs of only ¥5,500 out of & total of {219,000 produced on the
entire branch. Various rcports of responsible agencics unoni-
mously concluds that the territory tributary to the Hanford
branch now eoperated by the Milwaukoe 1s not suitable for irrigoa-
tion or otlier agricultural dcvelopmont, Studlcs wore mode by
the Milwaukeo in 1934, and again in 1938-39 to determine whother
the Hanford branch should be abandoned.

The Henford bruanch, 2s it now cxists, foliows tho coursc
of thc Columbia River for n considerable distance anu lles at
the baset of somo precipitous slopes. Soaue raveling of lLanks
has beun cxporionced in the past, buc no serious rocz slidae,
causing interruption of svrvice, have occurred drring the 35
yovars the brancin has boen in oporation. Tho branch traversos
o sparsely sctilod arca capable of being pcliced with a mininmum
of cffort. It has 52 culverts, ond 19 bridgces consisting of
141 spans with 2 total length of 2,217 fect. The longeat bridge
has 23 spons and 1s 316 foet long; tho highest is not over 12
or 15 feot sbove tho water lino. All bridgos nrc of pilc and
timber construction and of a typo that con be casily roplacced
in casc of damago, No traffic deleys have occurcd beocousse
of tpe failure of any bridge on the branch sinee scrvice to
the project was Instituted,
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Beglnning with the development of Hanford Yeorks, the
Milwaukee started an extensive improvement and rehabilitation
program on 1ts reteined portion of Hanford branch. ~fassing
tracks were extended and set=-out tracks constructed, Hesvier
rail was lald on the curves; over 7 miles of 10C~pound baing
substituted for 65-pound rail. FKardwood tiss and guard rails
were placed on the curves, and the sheulders of tha track were
restored by additional filiing. 'The entire oranch from the
connection with the Government-owned line near Riverland to
Beverly Junction was ballasted; end a wye, costing §55,000;
was installed at the latter point to facilitate rail service
to the projsct in the event the Mllwaukee'!s bridge across the
Columbim River was incapacitated. Additional facilities for
employees were provided ot Beverly, and new trackago was in-
stalled at that point to handle the greatly expanded trafflic
to the projcct. The additionel expenss at Boverly and on the
branch dircctly attributable to service %o the projoct 1s esti-
mated by the Milwaukce at $418,653.

Aftcr many of these lrprovemonts had been mede, the cocmmuand-
ing gonersli in charge of the Manhatten projeoct, which included
Honford Works, made a personal inspection trip over the branch.
At the conclusion of the trip the goncral statcéd that if the
Milwaukoe offlelals would continue to fcol a porsonal responsi-
bility in handling the projoct's traffic, and would continuc to
maintain thc branch =s they werc doing, and tpnat if cortzin
additional safoguards, at the timc dilscussod, wers completed, he
"was not going to worry about the Hilwaukeco Road"™. Tnis inspecce-
tion by, and expression of, the general ogccurred in December
1945, after construction of the socuthorn conncction had been
blocked by tho adverso ruling of QDT,

Guncrous assiatance in.the form of adequate equipment and
oxperionced operating personncl was extended by the Miiwaukee
to the army and the primc coantractor in providing complcte and
efficicnt scrvics within the project during the war. HMeny
commendations weore rocoived by the Hiluaukoc for tho sorvicos
thus rcndercd, -The Hanford brench is adecquato to handle tho
traffic now moving over 1%, and is maintsined to a stondard
capable of handling a grcat amount of additioral traflffic. Ne
difficultics or complications of opurations have bucn cxperionced
at any time. The Milwaukoo maintoine a generul agent at Hanford
who koopa in clos¢ contact nob only with tho ragular service, but
also with respoct to spoacial servico that may be roquired from
timec to time. It is the opinion of the Milwaukce that adequote
scrvice and socurity will continue to be had with single-lino
cperation to the project, and it is willing to comply with any
roguast of tho Goveramunt, or tho primc contractor, in th:i way
of improvomonts, safeguards, and scrvice., It is also willing
to reinstall the west leg of the wyc which was removed with the
approval of the army at the close of hogtilitiocs, and whicu can
be replaced in 2 fow dars as the grade is £5111 intact.

Troffic for the occount of Hanford Works commenccd moving
ovor the Milwaukoc's branch on April 5, 1945, Carload shipments
for the poeriod April 5 to Docomber 31, 1943, thc yoars 1944-46,
and the perfod Januory 1 to October 31, 1947, in ordor, ore
sl.own by the Milwaukce as Iollows: Inbound, 12,816, 23,719,
7,642, 7,602, and 6,654, total 58,433 cars; outbound 5, 1,873,
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2,933, 759, and 69; total 5,489 .cafs; or a grand total, inbound
and outbound, of 63,878 cars! The i{nbound t-affic was consigned
to 93 diffcrent consignocs, 5 of which wera classified by the
Milwaukes as being elther the Government or tho prima contractor,
and tho remaining 88 were commercinl firme which wetd i
frelzit bDills, The putbound shipments, starting with January
1944, wcre made by 45 differcent consignors, of which 3 were
Government agencics or the prime contractors, and the remalning
20 were commercial firms. Irn cach casc, the majority of ccimer-
ciol firms reftrrod to »cceived or forwarded freight on commers
clal bllls of lading and conctituted subcontrzctors working for
the prime contractor on the projoct. -

During the first 9 months of 1947, tho avcrage trarfic
moved vach month into thoe project consisted of 578 cara of coul
and 97 cars of other commeoditics., For the last 3 months of
1947, tho expansion program has increwsced the novamcnt of tho
othur comnoditices tc z2n average of 701 cars a month. Present
freight-train service is operzted frem Beverly te the inter-
change yard at Riverland daily, oxcept Sundays. Occasional
special rune nrc made when reguested. The treyfic to thy Hanford
area nlso necossitates the operation of extra trains on tho
Mllwaukee main.line. For an average of' 80 g21loads moving wost-
bound sach »cek, an extran train iavelving round trips for train
and cngine crews in ceach of 6 operating subdivisions botwecen
Harlowton, Mont. and Cthello, approximately 860 milcs, i: ro-
quired. An avorage cof 30 carleoads per day moving east-hound
from Tacoma and other FPaclfic const poiats roguires 2 extra
trains per weck, involving round Srips for a complete train
and engine erew in cach of 2 cperating subdivisions botwain
Tacoma and Othello.,

The Milwaukec i: approhonsive lcst tho construction of the
southern cennaction will divert the traffic it now handles into
the projeect to such cn extent thai 1ts Hunford branch, of noces-
sity, wlll have to bo abandoned. It oninta out that the con-
tract between AEC and thc apolicants provides for the coct of
the new trackage, ostimated at $625,000, to be pupaid by the
applicants at the rate of $4 for ¢ach loadud car handlod in
linc-haul movcment over the southurn outlet. On this basls, the
Hilwauke¢ notes thot it will take 156,250 revenuc coarloazds of
froight to repay the full amount, and that aceording to tha
tratfic cstimates svbmittad b, the applicants in the return
to questionnaire, a period of 21 years will bLe rzguircd to
furnish that amount cf treffic, The Milwnukec contondc that
it cannot leok forward to any trafiic from or teo the project
until tho Governmont invostment is liquidated bucause neo employee
of the Government or the prime contractor could justify routing
traffic over the Hanford branch when such traffic ccull be
handled by the applicarts at a lower troanspo-totion cost os
a result of the H4=-pcr car rcpeyment to the Govera =t.

Employcos of tho Milwaukec, lines wost, which ircludcs
oporation of trains over the Eanford branch, arc opposad to
tho application on the ground that constructicon of thu scuthern
connection will cause thim to lose scniority on the vwork that
thoy now ara, and have becn, nandling sincc cho hanferd project
was startod in 1945. Tngr contend taub,2lresdy huvi-g loztl rights
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on the 25 miles of track talien over by.the Government, thelir
right to serve the project shoiuld not be further curtailed, or
taken over completely, by the empjloyees of the epplicents.

They stat® that 1t would be diffidhlt, bBecauze of age limits,

for Milwaukee employees to obtain new jobs with other carriers,
if granting of the application results in thelr services no
longer bheing required. The employees cofitend that in view of
the services heretofore performed, especially during the war
period, and unless the welfare of the eolintry is involved in

the matter, the Milwaukee chould be granted the cxclucive
privilege of continuing to serve the project. docording to
advice furnished by the Milwaukee to itz smployces, the ships
ments moving into the project furiidshes regular employment to

24 men in ongine and trein service, for which annuzl waga carn~
ings ef approximatetly $99,000 aro paid. An additional $30,000
in wages, mnking o total of epproximntely {129,060 annunlly,
would be lost to ¢ngine and troin sorvice cmplovyeas in the event
maintenance of the Hanford branch no lonjor is justified as a
result of the shipments being diverted to other lines. 4 total
of & clerical and station employece at Boverly, carning combined
wagor of £15,827.76 a yenr, also would be affccted if tho
Milwaukeco traffic to the projcet is lost. The foroging figures
are predicaved upen a loss of all Milwaukec businuss into the
project; 2 partial less of such busincss would result in a
rortinl recduction in the annual wagos now reccived,

to the contantion
The aprlication hopexa was filed subject/.f the eprlijicants

that thoir cperations over the Goveroment's 1ine of railroad
como within the exemption provision: of section 1(18) to (22}
of the oect, as tho propesal will not constitute an extension of
the npplicants’ rallread but will be meroly an arrangoment for
the jecint posgession and usc of industrial spur and switching
tracks. They state that no communitios_op industrles other thun
tho Government property will be sorved br this portion or the
trackngo, and that the territory is immediately tributary to the
Yakima branch of the Union Pacific. Such contention is untenable,
The record shows that service by the appllicaonts over the Govern-
“Ef‘II?ﬂ?ﬁé}]?ﬂiT"fﬁF”ﬁhﬁ”qucrpgynt:*thgﬁpg;@ﬁfgﬁﬁﬁggctorj'nnd
Zubcontractors workifig on tho dovelopment.progrom, 1o gddition,
LE3 appIicants™ common enrrior services will bo uscd by_business
catnblishments nos loeated, or to be loceted, at RicHlond,  Under
the clrcum$tancos, tHS proposal of the applicunts rosults in an
cxtengior of their lines of rrilroad for which n certificate of
public convenicncu snd noecssity is roguired, Toxas & Pacific
By. Cos ve G, £. & 8, F. Ry. Co., 270 U, 5, 2€6, 277-8,

The magnitude ana importance of Hanford Worls reguire that
ynil sorvices of the upplicants through the szouthern conncctien
be made avallable. Sccurity a2lenc is_a sufficicnt ground upon

—.which to prodicata suchH findingfbut, contrary to the contontion

- of the Milwaukec, this rocord contains ample additional evidenes
showing that operntion by the applicants inteo the projoct will
be in tho public interest, Complote and officiont utilization
of thc stornge depot at Paszo can bo reslized enly by the rail
sorviee proposed by the applicants, and such service will rcsult
in benefits to the Government in providing more diroet reutes an
lower transportation costs on shipments moving to and from Rich-
land. Tho need for the southerncenncetion has boen rocognized by
those charged with tho managemont of the project sinee {ts incep
tion. Herateforc the Commission has recognized that the intor-
¢sts of e shipper are mattors of substantial importanco in dator-
mining the question of public conveniencs and necesalty. Sco
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Finance Docket No. 15665, Chegapeake & Ohic Railway Compan
- ,Construction, 267 I.G.C. . Considering the fact that the
// n al shipper in the preeent case is the Government, and
that the essential nature of the project to be served demands
that every coentingency capable of disrupting continucus rail
operation be perpetually anticipated, the obublic interest ie
materially enhanced. _-

Although the Milwaukee's exclusive service to the project
during the war was adegquate, the racord herein clesrly demon-
strates that eome traffic, particularly that destined to Rich-
land, can be handled more conveniently and exveditiously through
the southern connection. Such a connection should be made
available, but we are not convinced that the method of defraviag
the cost thereof should be aspproved. Concelvably the %4 allicw-
ance to the Government for every carload of traffic handled by
the applicants may tend.to dlvert trarffic from the Hilwaukee's
northern connection to the extent that the Hanford branch uvsn-
tually will have to be abandoned, thereby defsating the orimary
ebject which the instant aoplication vrovoses %o achleve,
namely, the establishment of two rall lines to the orojact.
Irrespective of the confidence exoressed by counsel Tor the AEC
2t the argunent that its judgment in routing troffic to and from
the project will not be oucetioned by the General Acsounting
Office, no one at the hearing was willing to guarantez the
Milwaukee sufficient traffic to warrant continued operation of
the Hanford branch. Consequently, our avoroval of this phase
of the transaction will be copditionesd upon oayment by the appli-
cants for the bridge and the segment of the Government's line
from the bridge to the conncetlon with the Yakiwme branch, or far
the use of the bridge and scgment, being made in periodic and
regalar installments. The installments should be sufflclent to

Fy liguildete the cost of the bridge and scgnent over a period of

; 15 to 25 yesarse, as agreed upon by the AEC and the avonilcants,
without interest, and when full payment has been mads. Ths ap-
plicants should thereafter be permitted to operate over the
line without further payments. The applicants should advise
us, within 30 days from the date herecof, whethar the conditicns
imposed are acceptable to them, and if eo, undsrtake to fils
with us, when coupleted, = certificd copy of the agreement in
the form in which it is executed. SJopy of the mndified agree-

! ment also should be furnighed 511 varties of record. Excent
SLor the fact that the Government 1s lnvolved, it 1s questionable.
whethor the appiicents should contribute $100,000 toward the cost
of” the interchange tracks to be constructed within the prejecst.

Cperation by the Northern Pacific aver that vartinn of the
Union Pacific's Yakime branch, for which authority under section
£(2) of the et is heredln sought, will not affsct adequate trans-
portation service to the vublic. This phnee of the vroossal
does not contemplate a guaranty nr nseumotinn nf payment »f
dividends or fixed chapges, and no inecrease in the npolicents!
total fixed charges will result, N5 cther railrnad hes sought
to be inecluded. =taployees of the avplicants crnceivebly cennnt
be adversely affected by the action herein teken. However, w2
will include, by reference, ¢2néditinns for their pr-tectiqn
similar tn those prescrived in Chicepn & H. W. Ry, ¢Cn. Merger,
261 1.C.C. 672, Contentisne of the partize ng tr slther frct
or law nat specifically discussed herein have been glven consid-
eration and are found to be without materinl significanca or not
Justified. .
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We find that, subject to the conditions for the protzcticn
of applicants’ emgloyees referred to above, acqulsition by the
Northern Pacific Railway Company of trackage rights over that
wortion of the ¥akima brench line of roilroad of the Oregon-
Washingtcn Raillroad & Navigation Company; Unlcn Pacific Ratlrcad
Company, lessee, between Kennewick and » econnection wih trocks
to be crnatructed by the United States of Americe, in Benton
County, Wash., described herein, is a transaction withii the
scope of section 5(2) of the Intarstate Commerce Act, as amcnded,
that the terms and conditions proposed are just and reasonsble;
and that the transaction will be consistent with the publi:
interest,

Ye further Tind that the prasent and future public conven-
ience and necessity require cperation by the Nerthern Pacific
Roilwey Company and the Unilon Facific Hailroad Company cver that
portion of a line ¢f railroad, consiructed and to be constructed
by the United States of America, extending from a connectlcn
with thc Yakima branch of the Oregon~Washingten Rallrnad &
Navigotion Coopany to and intc an exchonge yord which the
United States +vill construct near the north bank of the Yokina
River, in Benton County, Wash., described herein, upen the
express crndition that the agreement between the applicants and
the Atomle Energy Ccmmission, insofar ss 1t pertalns to payment
far the tracks over which speration herein is authorized, shall
be modified in conformity with tho suggestions set fcrt@)above.

An appropriate certificate and crder will be lssucd.

No. 2:17-CV-181-TOR R - 0026703



CERTIFICATE AND ORDER

At a Sesslon of the INTERSTATE COwnERCE COi=ISSION, Division
4, held at ite office in washington, D.C., on the 23th
day of Beptember; A:D; 1948,

Finance Docket Na, 15925

NORTHZRN PACIFIC RAILwAY COMPANY, ET AL. TRAUKACEZ
RIGHTS ETC.

Investigation of the matters and things inveolved in thils
proceeding having been made, & hearing having been held, and
said divigieon having, on the date hereof, made and riled &
report containing its findings of fact and conclusions thereon,
which revport is hereby referred to and made a part hereofl:

It is ordered, That, subject to the conditions with respect
to the protectlon of empioyees indicated in said report
acquislition by the Northern Pacific Railway Company of éraokagc
rights over tha portion of the Yakime branch line of railroed
of the Oregon-ilashington Rallrocd & Navigation Company, Union
Pacific Rallroad Company, iessec, between Kennowlck and a con-
nection with tracks to be constructed by the United States of
America, in Benton County, Wash., described in the aloresaid
report, upon the terms ané condttions in &xid repert found just
and reasonable, be, and it is horeby, zporoved and authorized.

It _is horeby certifiad, That the present and future »ublic
convenlence and necessity roquire operation by the Horthern
Pacific Recilway Company and the Union Pacific Rallroad Compony
over that portion of a line of railroad, constructed rnd to be
constructed by the United States of America, extending from o
connection with the Yakima branch line of the Oregon-Wnshingtorn
Raillroad & Nrvigation Company to and into an exchrnge yord
which the United States will construct near the north bank of
the Yakima Aiver, in Benton County, Weeh., described in the
report aforesaid: Provided, however, cnd this ccrtiflcnte is
issued upon the cxpresa_cnnéition tnat thoe cgreement between
the applicants and the Atomic Energy Commission, insofnr as
it perscains to poyment for the bridge rnd « port of the tracks
over which operation hercin is authorized, shall be modified
in conformity with the suggestions set forth in snld report.

It is further ordered, That this certificate and order
shell tcoke effect ~nd be in force from ond after 40 days from
ite date. Toriffs cooslienole to the lings herein involved nay
be establishcd upon notice to this Commission and to the gen-
eral public by not lass than 10 doys' filing ond posting in
the monner prescribed in section 6 of the Interstate Commerce
Act.

And it is further ordered, That the Northern Pacific Rall-
way Cowpany and the Jnion Poeilfic Railrcad Company, waen filing
schedules cstablishing raotes znd charges aspliceble on sald
lines of railroad, shnll in such schedules refcr to this cer-
tificate and erdsr by title, date, and docket number.

By the Commisslon, division 4.
W. P. BARTEL,

{8EAL.)
3ccretary.

No. 2:17-CV-191-TOR
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Case 2:09-cv-05062-EFS Document 174-1  Filed 11/24/10

INDENTURE

STATE OF WASHINGTON §

§
COUNTY OF BENTON §

THIS INDENTURE is efective the 1% day of October 1998, between the UNITED STATES OF
AMERICA, acting by and through the US. DEPARTMENT OF ENERGY, (the "Grantor") and the PORT OF
BENTON, acting throuegh its Board of Commissioners, (the "Grantze") (collectively, the “Parties”).

WITNESSETE:

WHEREAS, Grantor has owned and maintained cer:zin 1eal property and improvements thereio in or proximsie to
Richland, Washington known as thé Hanford 1100 Arsa (the “Real Property™) and the Hanford Rail Line,
Southern Connection (the “Railroad™) and certain persenal property appurtenant to said real property (“Personal
Property), and

WHEREAS, Grantor has determined that it is in the best interest of the UNTTED STATES OF AMERICA to
convey said Real Property and Railroad to Grantes for the purpose of fostering economic development; and

WHEREAS, Grantor has the authority to sell, Jezse, grant, and dispose of said Rea! Property, Railroad, and
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically Section 161(g) (42 U.S.
Code § 2201(g)); and

WHEREAS, Grantor may need continued rail access to the Hanford Nuclear Reservation (the “Hanford Site”) for
so long as Grantor conducts operations at said sile; end

WHEREAS, Granlee agrees fo uss said Rezl Froperty and Railroad to create ecomomic and employment
opportunities in the community served by the PORT OF BENTON; and

WHEREAS, Grantee agress to provide Grantor continued rail access to the Hanford Siie for a5 long as Grantee
continuess to maintain and/or operate the Railroad.

NOW THEREFORE, for the following consideration, the Parties agres 2s follows:
L DESCRIPTION OF PROPERTY AND CONVEYANCE

A Grantor owns and maintzins Real Property and improvemenis thereto having an area of
zpproximately 768 acres and containing 26 buildings, improved parking and other support areas,
and grassy swales, which is described in Attachment A.  Grantor also owns and maintains the
Railroad and improvements thereto having an area of approximately 92 acres and linear track
length of approximately 16 miles, which is described, in part, in Attachment B, Finally, Grantor
owns Personal Property that is described in Artachment C. Grantor hereby grants, conveys, and
forever quilclaims to Grantes, without warranty, either express or implied, said Real Property,
Railroad, and Personal Property on an "as is” and “where is"” basis and subject to certain terms,
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases,
and other conditions set forth in thiz instrument. The quitclaim deed (the "Deed™} conveying
said Real Property, Railroad, and Personal Property is attached (se¢ Attachment D).

B The descriptions of the Real Property, Railroad, and Personal Property set forth, respectivaly, in
Attachments to this Indenture and any other informaton provided herein are besed on the best
information available to Grantor 2nd believed to be carrect, but an error or omission, including,
but not limited to, the omission of any information available 10 Grantor or any other Federal
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agency, shall not constitute grounds or reasen for noncompliance with the ferms of dus Indenture
or for any claim by Grantee zgainst the UNITED STATES OF AMERICA including, without
limitation, any claim for allowznce, refund, daduction, or payment of any kind

C. Grantor shall make reforms, cerrections, énd amendments 1o the Deed if necessary lo correct
such Deed or to conform such Deed 1o the requirements of applicable 1aw.

CONSIDERATION

Grantor's conveyznce is in consideration of the assumption by Crantee of 2ll Granor's mainienancs
obligations and 1ts taking subject to cinzin terms, reservations, restrictions, licenses, easements,
covenanis, equitable servitudes, contracts, lzases, and other conditians set forth in this instrument.

TITLE EVIDENCE

Grantes reserves the right to procure a titls report 2nd/or obtain a title insurance commitment issued by a
licensed Washingion Title insurer agreeing 1o issue to Grantee, upon recordation of the Deed, a standard
owner's policy of title insurance insuring Grantee's good and marketable title to said Rezl Property and
Railroad.

COSTS OF RECORDATION

Grantee shall pay all taxes and fees imposed on this transfer and shzll obtain at Grantee's expense and
affix {o the Deed such revenue and documentzry stamps as may be required by Federal, State of
Washington, and locat laws and ordinances. The Deed and any security documents shall be recorded by
Grantee in the manner prescribed by State of Washington and Benton County recording statutes,

EASEMENTS, RESTRICTIONS, AND LIMITATIONS

A, Grantor retains an easement, described in the Deed found at Attachment D, on the road known 25
Stevens Drive that extends north from the junction of Spengler Street to Horn Rapids Road (the
“Road”). Grantss shall have a right of first refusal governing any conveyance in the Road by
Grantor.

B. Grantee shall take title subject to 211 public utility and other easements on record, described in
Attachment E, and any other zoning regulations and restrictions appearing on plats, in the Deed,
or in any title repont prepared to support this transfer of Real Property and the Railroad.

c. Grantor relains an easement, described in Attachment F, for Grantor’s existing infrastructure,
including telecommunications infrastructuse, on the Real Property and Railroad, Grantes shall
reasonably negotiate and comvey no-cost new casements 10 SUppOrt access 10 existing or new
infrastructurs of any type or to improve cn said infrastructure.

D. Grantor shall have until March 31, 1999, to remove parsonal property not conveyed to Grantee
and cultural artifacts described in Section XOQIL below from buildings on the Real Propeny and
the Railroad and vacate any of the buildings in which it currently operates.

E. Grantee shall take title subject to the use permit, described in Attachment F, executed between
the Home Depot and Grantor.

LICENSES

A Grantor reservas unto itself & no-cost license for whole or partial use of the buildings descrited in

Attachment G and & parking lot for use by Grentor's Sefeguards and Security Division to conduct
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18 “Emergency Vehicle Gperations course” The tem for these licenses also 15 histed in
Atnachment G, said licenses temminating upon: (i) early zbandonmelt of licenses upon
notification 1o Grantes; or (1) expiration of licenses unless renewed. Renewal shall be in at
Grantor’s option for one-(1) year periods not 1o exceed a 1ot2} of ten (10) periods, and Grantee
shall presumne that said options zre exercised unless notice declining renewal is received within
thirty (30) days or more of each license expiration. Grantor shall cooperale with Grantes in the
tvent that Grantes has a corunercial lenant for space licensed by Grantor, and to the exient
practicable, abandon such license(s) if (i) such abzndonment is in the best interest of the
UNITED STATES OF AMERICA, and (ii) substitute space is made available by Grantee, if
Grantor requires such space znd it 15 niot avzilable within the Hznford Sile.

B. Grantor's cperations in those buildings and the perking lot in which it retains licenses shall be;
(i) conducted in a meat and orderly manner so as not to endznger personnel or property of
Grantee or Grantez’s other licensees, lessees, znd invitees; and (ii) in compliznce with zll
applicable laws, regulations, rules, and ordinances. In the event that the buildings licensed to
Grantor become unsuitable for occupancy for any reason, inchiding damage, destructon, or
collective wear 2nd tear, Grantor reserves the right to rectore the buildings during the term of the
licenses.

C Before expiration or prior termination of building licenses, Grantor shall restore the buildings or
building interiors to the condition in which they were conveyed or to such improved condition as
may have reselied from any improvement made therein by Grantee during license terms, subject
10 ardinary wear and tear for which Grantor 1s not liable hereunder,

D. Grantor shall be responsible for alt utilities and mainlenance associated with operations
conducted in the building under license. In the event that partial building space is used, Grantor
and Grantee shall agres on a suiiable prorated amount for building wilities and maintenance that
Grantor shall be responsible to pay 1o Granles periodically.

E. Grantor reserves to the General Senvices Administration (*GSA”™) a license to site a double-wide
trailer and use parking spaces and a porlion of the parking Jot for enclosed storage on the Real
Property locatzd south of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to
have and use until abandoned, GSA shall be responsible for all utilities and maintenance
associated with operations conducied from its trailer.

F. Grantor reserves unto itself 2 no-cost license providing access to the Railroad for as long zs
Grantee maintzins and/or operaies said Railroad, Grantor shall pay published tarifis as
applicable,

CONDITION OF REAL PROPERTY AND MAINTENANCE OF RAILROAD

A Grantor shall clean the Real Property to an "industrial use® standard prior to transfer under this
Indenmure and subsecusnt abandonment of licenses. All buildings, utilities, and other property
conveyed will be transferred in “as is" and “where is"* condition as at the signing herecf, without
any warranty or guarantee, expressed or implied, of any kind or nature, except as otherwise
expressly stated in this Indenture, Granior shall not be obligated to repair, replace, or rebuild any
structures if and when licenses are abandoned axcept when Grantor's use resulted in damages
exceeding ordinary wear and 1ear. Except as provided for in Section VIII. below, Grantor shall
not be responsible for any liability to Grantee or third persons arising from such condition of the
Real Property. The failure of Grantee to inspect fully the Real Property or to be fully informed as

to the condition thereof will not constitute grounds for any nencompliance with the terms of this
Indenture.

(]
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For so long a5 Grantee continues ‘o maintain and/or cperate the Railroad (er Graniee’s similzrly
simated successor(s)), Grzntee shall mazinzin ihe Railroad, inc!®ding all structures,
improvements, facilities 2nd equipment in wluch this instrument corveys aay interest, at zl
times in safe and serviceable condilion, to zssure its efficient operation and use, providsd,
however, that such maintenznce shall be required 2s to structures, improvaments, facilities and
equipment only during the useful ife thereof, 25 determined jointly by Grantor and Grantee

VIIL \WARRANTIES AND REPRESENTATIONS

A

Grantor represents and warrants urder its enabling legislation (the Atomic Energy Act of 1954,
a5 zmended) that: (i) it has the full capacity, power and authority 10 enter into this Indenture end
the transactions contemplated herein; and (i) the execution, delivery and nerformanes by
Grantor of this Indenturs has besn duly 2uthorized and approved by 2ll necessary governmentat
action on the parnt of Grantor.

Grantee represents znd werrants thar: (i) it is 2 political instrumentality of the Stzie of
Washington and duly organized under laws cf the Sizte of Washington, (ii) it has full capacity,
power and authority to enter into znd perform this Indenture and the cantinu:ng obligations
contemplated herein; and (jii) the execution, delivery and peformance by Grantee of this
Indenture have been duly and validly authorized and approved by all necessary action on the part
of Grantee.

Grentor represents that, Lo the best of Grantor's knowledge, there are no facts known 1o Grantor
that materizily affect the value and condition of the Real Property and Railreed that 2r¢ not
readily observable by Grantez et that have not been disclosed to Grantee The Parties
acknowledge that in the course of zbandoning any licenses, Grantor may lezm additionzl facts
regarding the value and condilion of the Real Property. Grantor shall identify such facts and
disciose them to Grantee in 2 timely manner.

Pursuant to the Comprehensive Eavironmental Response, Compensation, and Liability Act of
1980, as amended, (“CERCLA") Seciion 120(h)(1) (42 U.S. Code § 9620(h)(1Y), and 40 U.S,
Code of Federal Regulations Pan 373, Granior has mads a compleie search of its records
concerning the Real Property and Railroad. These records indicate that hazardous substances, as
defined by CERCLA Section 101(14), have been stored, disposed, or generated-on the Real
Property during the time Granior owned said Rea! Property. Quantities of hazardous substances
were released or disposed of on the Real Property during the course of ownership by Grantor, and
the Real Property was listed on the Nalional Priorities List by the Environmental Protection
Agency (“EPA™). Said Real Property was remediated znd removed from the National Priorities
List in Seplember 1996. Grantor agrees fo meet all CERCLA obligations essociated with the
transfer of the Real Proparty now or in the future upon notice by Grantee.

All remedial actions necessary to protect human health and the environmant with respect 1o any
such hazardous substances remaining on the Real Property have been or will be taken before the
date of transfer, and any additional remedial actions found to be necassary by regulatory
suthorities with jurisdiction over the Real Property or Railroad attributable to contamination of
hazardous substancss shall be conducted by Grantor at Grantor’s expense.

5.8 ASSIGNMENT OF LEASES AND CONTRACTS

A,

Grantor hereby assigns Pants 1, 2, and 3 of the Iease dated May 1, 1996, (see Attachment H)
executed berween Grantor and R.H. Smith Distributing Co., Tnc. (“Smith") for fuel oil
distribution from building 1172A, Grantee hereby accepts the obligations of Grantor under this
lease in consideration of the paymenis by Smith for building 1172A operations, which are
assigned herewith to Grantee, Grantor shall notify Smith of assignment,

i
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Lease Agreement, effective August 1, 2002,
wherein the Port leased the Southern Connection to TCRY



RAILROAD LEASE
Port of Benton-Tri-City Railroad Company

CRARTIES:

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington,
hereafter "Port".

TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited
liability company hereafter "Tenant".

RECITALS:

WHEREAS, the Port acquired the Southern Connection of the Hanford Railroad from the
United States Department of Energy (hereafter “DOE”) to prevent the closure of the railroad and
to maintain railroad operations for economic development purposes.

_ WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to
generate revenues to pay the costs of operation and maintenance of the railroad.

WHEREAS, the Port entered into an Opetations and Maintenance Agreement with
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and
this agreement requires the Port to pay certain expenses related to the railroad, including
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the
inspection, maintenance and replacement of the bridges and overpasses.

WHEREAS, the Port has been required to pay for the replacement of a section of the
railroad bridge which was destroyed by fire. .

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for
the railroad maintenance building in the Port’s Manufacturing Mall (formerly DOE’s 1100
Area), which Lease has been assigned to the Tenant.

WHEREAS, the parties wish to transfer the costs associated with the operation of the
railroad, including the insurance and the responsibility for the inspection and maintenance of the
bridges and overpasses to the Tenant.




WHEREAS, the Port has been requiréd to respond to an inquiry by the Railroad
Retirement Board concerning the Port’s liability for pension payments as an railroad operator and
the Port wants to avoid classification as a railroad operator.

WHERFEAS, the Port wishes to transfer the responsibility for rail operations and for
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such
activities; now therefore it is hereby agreed among the parties as follows:

AGREEMENTS:

1. LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions
contained herein, the real and personal property known as the Port of Benton Railroad Southern

__Connection and the 1171 Building (hereafter the "Property"). . The real property is described on =

Attachment 1.

1.1  The Property consists of approximately 16 miles of railroad trackage and
right of way extending from the Richland Connection in Kennewick, Washington to the Port of
Benton’s Manufacturing Mall in Richland, Washington, and generally bordered by Horn Rapids
Road on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles,
crossings and maintenance equipment. The equipment and fixtures are more particularly
described on Attachment 2 to this Agreement.

1.2 The Tenant has been operating the Port of Benton railroad and has
occupied the 1171 Building since October, 1998 and is fully familiar with the Property and
agrees to take the Property in its present condition, and subject to the restrictions contained in the
Indenture between the United States of America and the Port, the amendments thereto, and the
Quit Claim Deed from the United States of America, copies of which has been provided to the
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The
Tenant is relying upon its own inspections of the Property to determine whether to enter into this
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or
agents, except as specifically set forth in this Lease. '

1.3 The Port may acquire trackage rights to use additional railroad tracks
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to
add the track rights to this agreement, if permitted by the terms of any agreements with the
United States and to the extent the terms of the agreement for trackage rights are acceptable to
the Tenant, An agreement to add additional track to this agreement, may require the Tenant to
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the
Port may cancel any agreement with the United States for trackage rights without any further
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the
United States for trackage rights, the Tenant shall be fiee to negotiate with the United States for
the trackage rights.




1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to
+ use the track north of Horn Rapids Road to the Energy Northwest Generating Station site, which
the Port agrees to allow the Tenant to utilize under the terms of this Lease, provided that the
Tenant maintains the track as herein required. DOE has proposed a Memorandum of Agreement
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant
complies with the terms and conditions of the MOA and subject to the provisions of this Lease.

2, TERM. This lease shall run for a period of ten years commencing on the 1st day
of August, 2002 and terminating on the 31st day of March, 2012,

2.1 The Tenant shall have the option to extend this Lease for two additional

“terms of ten years each after the expiration of the initial term and after the expiration of the first

renewal term.

2.2 The option to extend this Lease shall be deemed to have been exercised
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least
one hundred eighty (180) days prior to termination of the initial term or the expiration of the first
renewal term.

2.3 The Tenant may only exercise the right to extend the term of this Lease if
the Tenant is not in material default in the performance of the terms of this Lease at the time the
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2.

2.4 Inthe event the Tenant elects not to exercise the Lease extension as provided
in this Section, then this Lease shall terminate and the Tenant shall have no further rights under
the terms of the Lease,

3. RENT. Tenant shall pay rent, in advance on the first day of each month during the
term of this lease, in the following amounts: '

3.1  During the initial term of the lease, the parties have agreed that the monthly
rental for the real property, railroad trackage, right of way and building more particularly
described in Attachment 1, shall be $2,000.00, plus the applicable leasehold tax as hereafter
provided. '

3.2 Inaddition to the rent for the real property, the Tenant shall pay $2,000.00
per month as rent for the railroad maintenance and operation equipment owned by the Port and
more particularly described on Attachment 2. The Tenant shall be responsible for the payment of
any sales tax which may be payable as a result of the lease of equipment.

3.3 Rent payments shall be made payable to the Port of Benton and shall be
paid at the Port offices at 3100 George Washington Way, Richland, Washington, or at such other
address as the Port shall direct in writing.




3.4  In addition to the rent provided for herein, the Tenant shall pay the
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of
rent. The current leasehold tax rate is 12.84%.

3.5 Commencing five (5) years from the commencement date of this lease, and
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be
increased in order to reflect the proportionate increase, if any, occurring between the
commencement date and such adjustment date in the cost of living a$ indicated by the Consumer
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S.
Department of Labor's Bureau of Labor Statistics (the "Index"). Such adjustment shall be
accomplished by multiplying the numerator of which shall be the Index level as of the January

preceding the date of adjustment, and the denominator of which shall be the Index level as of the

January preceding the Lease commencement date. Any adjustment of rent shall become effective
Jimmediately. In no event shall the rent be less than that specified in sections 3.1 and 3.2, If the
index is discontinued, Landlord shall substitute a similar index of consumer prices.

3.6  Any rent payment not paid within ten days of the date upon which the
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the
rate of one and one-half percent of the late payment for each month or portion of month by which
the payment is delayed.

4, CONDITION OF PROPERTY. The Tenant shall take the Property in its present
condition, without warranties or representations by the Port except as set forth in this Lease. The
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the
event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable
through no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This
provision shall not apply to the equipment that becomes inoperable due to the Tenant’s failure to
properly maintain the equipment.

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of
this Lease.

6. TAXES AND ASSESSMENTS. Tenant shall pay all taxes assessed against the
buildings and improvements owned by the Tenant and the other property of Tenant located upon
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter
levied against the Property, or a portion thereof, during the term of this Lease, including
assessments coming due to any special purpose governmental district; provided, however, if the
assessment is payable in installments, whether or not interest shall accrue on the unpaid
installments, the Tenant may pay the assessments in installments as they become due, provided




that the Tenant's obligation to pay the assessments levied during the term of the Lease, even
though paid in installments, shall survive the termination or expiration of this Lease.

6.1 Tenant may contest the legal validity or amount of any taxes, assessments
or charges which Tenant is responsible for under this Lease, and may institute such proceedings
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant
may withhold or defer payment or pay under protest but shall protect Port and the Property from

any lien. Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments -

to any taxing authorities and for the purpose of contesting any taxes, assessments or charges.

7. USE. The Tenant shall use the Property for the operation and maintenance of
railroad transportation facilities, for uses in conjunction with or reasonably connected to the
permitted uses and for no other purposes except those approved in writing by the Port.

with the provisions of the Quit Claim Deed and Indenture from the United States of America
through which the Port acquired title to the property. In addition, the Tenant shall comply with
all laws, rules and regulations applicable to the Tenant’s use, operation and maintenance of the
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in
light of the use of the railroad and shall be subject to the review and approval of the Port, to
insure compliance with the Port’s agreements with the United States.

7.2 In the event the Department of Energy, or any user of the railroad files a
complaint with the Port concerning the Tenant’s rates, tariffs or operations, the Port will notify
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with
the Tenant and the complainant.

7.2.1 If the complaint involves matters which are within the purview of
National Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the
rules of the NSTB to resolve the dispute,

7.2.2 If the Port is unable to resolve the complaint which is within the
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be
referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit
Claim Deed. :

7.2.3  Complaints which can not be referred to the NSTB, shall be
resolved pursuant to the terms and conditions of this Lease. A

7.3  The Port acquired title to the Property by conveyances from the United
States of America. The Tenant covenants that it will not use the Property in any manner which
would subject the Property to forfeiture under the provisiens of the above-described Indenture or
quit claim deed.

7.4 The Tenant shall not take any actions which will amend, modify, terminate
or invalidate any existing contracts which the Port has with any other railroad carrier, without the

7.1 The Tenant’s use, operations, and maintenance of the tracks shall comply




Port’s prior written consent. The Tenant shall continue to provide railroad access to areas
cutrently served by the railroad unless the Port and Tenant mutually agree that such access is no
longer practicable,

8. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant,
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then
existing thereon in good condition and repait, subject to reasonable wear and tear, and in
accordance with all applicable covenants, laws, rules, ordinances, and regulations of
governmental agencies applicable to the maintenance and operation of the railroad, provided,
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls
of the 1171 Building, The Tenant will maintain the equipment described on Attachment 2 in
good working condition and repair, ordinary and usual wear and tear excepted.

oo 8.1~ Tenant will provide for regular inspections. of the railroad bridges, spans and -
overpasses by certified personnel. The inspections will comply with the requirements of CFR 49
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad.
Tenant will promptly repair any conditions which require repair or replacement in order to
comply with applicable rules and regulations. The obligation to maintain the railroad shall
include the maintenance, repairs or replacements of the bridges, spans and overpasses and the
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses.
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the
additional track in accordance with the terms and conditions of the agreement which the Port has
entered into with DOE.

8.2 Any repairs or maintenance which is necessary for safety or the protection of
life and property shall be done as soon as possible. Tenant shall promptly report any such
conditions to the Port.

8.3 Tenant will provide for regular inspections and maintenance of the railroad
crossings and the crossing signals by certified personnel. The inspections will comply with CFR
49 and any applicable law and regulations, The crossings and crossing signals shall be
maintained in at least their present condition.

8.4 Tenant will provide all of the labor and materials necessary to maintain,
repair or replace any of the railroad as required to meet the conditions of this contract.

8.5 Tenant shall be responsible for the maintenance of the equipment during the
term of this agreement and shall insure the equipment against loss or damage. Upon the
termination of this agreement or if Tenant determines that the equipment is no longer needed for
maintenance of the railroad, Tenant shall return the equipment to the Port in its present condition,
reasonable wear and tear excepted.



8.6 In the event the equipment becomes unavailable for use due to obsolescence
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under

the terms of this agreement.

8.7 The equipment shall be used only for the maintenance and operation of the
railroad and for no other purpose without the prior written consent of the Port and an use
agreement which provides for payment for the use of the equipment.

8.8 The Port shall retain title to the equipment and the Port may dispose of any of
the equipment which is not needed for the maintenance of the railroad,

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction
or alteration of the improvements on the Property, except for interior improvements or non-

“structural modifications is commenced and before any building materials-have.been.delivered to . _ .

the Property in connection with such construction, reconstruction or alteration by Tenant or under
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's
written waiver of the following condition or conditions:

9.1  Tenant shall deliver to Port, for its approval, one set of preliminary
construction plans and specifications prepared by an architect or engineer licensed to practice as
such in the State of Washington including, but not limited to, preliminary grading utility
connections, locations of ingtess and egress to and from public theroughfares, curbs, gutters,
parkways, street lighting, designs and locations for outdoor signs, storage areas, and landscaping,
all gyfficient to enable Port to make an informed judgment about the design and quality of

congtryction. All improvements shall be constructed within the exterior property lines of the _

Property provided that required work beyond the Property on utilities, access, and conditional use
requirements will not violate this provision. Tenant shall permit Port to use the plans without
payment for purposes relevant to and consistent with this Lease.

9.2  The Port shall examine the plans and specifications for the purpose of
determining reasonable compliance with the terms and conditions of this Lease, the Protective
Covenants and compatibility with the overall design and use. Approval will not be unreasonably
withheld, Apptroval or disapproval shall be communicated to the Tenant, and disapproval shall
be accompanied by specification in reasonable detail of the grounds for disapproval; provided
that Port's failure to disapprove the initial construction plans within fourteen (14) days or
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to

be approval.

9.3  Tenant shall prepare final working plans and specifications substantially
conforming to preliminary plans previously approved by the Port, submit them to the appropriate
governmental agencies for approval, and deliver to Port one complete set as approved by the

governmental agencies.

94  Tenant shall notify Port of its intention to commence the initial
construction at least fourteen days before commencement of any such work or delivery of any



materials, The notice shall specify the approximate location and nature of the intended

~ improvements. During the course of construction, Port shall have the right to post and maintain
on the Property any notices of non-responsibility provided for under the applicable law, afd to

inspect the Property at all reasonable times. ' : '

9.5  Except as specifically provided in this Lease, Port makes no covenant or
warranties respecting the condition of the soil or subsoil or any other condition of the Property.

9.6  Once work is begun, Tenant shall, with reasonable diligence, complete all
construction of improvements. Construction required at the inception of the Lease shall be
completed and ready for use within eighteen (18) months after commencement of construction,
provided that the time for completion shall be extended for so long as the Tenant is prevented
from completing the construction due to delays beyond. the Tenant's control; but failure,

‘regardless ~of cause, to commence - construction within eighteen (18) months.from the .. . .

commencement date of the Lease shall, at Port's election exercised by thirty days written notice,
terminate this Lease, All work shall be performed in a workmanlike manner, substantially
comply with the plans and specifications required by this Lease, and comply with all applicable
governmental permits, laws, ordinances, and regulations.

9.7  Tenant shall pay the cost and expense of all Tenant's' improvements
constructed on the Property. Tenant shall not permit any mechanic's, or construction liens to
attach to the Property. Tenant shall not permit any mechanics', materialmen's, coniractors' or
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be
enforced against the Property, however it may arise. Tenant may withhold payment of any claim
in gpnnection with a good faith dispute over the obligation to pay, so long as Port's Property
intetests are not jeopardized. Tenant shall defend and indemnify Port against all liability and loss
of any type arising out of the construction of improvements on the Property by Tenant. Unless
caused by the Port, its agents, contractors, and invitees, Tenant shall reimburse Port for all sums
paid according to this paragraph, together with the Port's reasonable attorneys' fees and costs plus
interest on those sums at the legal rate.

9.8 On completion of the construction of any improvements, additions or
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or material
changes in plans or specifications made during the course of the work and shall at that time
supply Port with drawings accurately reflecting all such changes. Changes which are non-
sttuctural or which do not substantially alter the plans and specifications as previously approved
by the Port do not constitute a material change.

10.  OWNERSHIP OF IMPROVEMENTS. All improvements constructed on the
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this
Lease. Upon the termination of this Lease for any reason, any buildings, improvements or trade
fixtures installed on the Property shall become the property of the Port. Provided, however, in
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Property
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its
successors, such that in any event the value of the improvements is less than the cost of removal,




remediation or renovation to bring the Property into compliance, then the Port may tequire the
- Tenant fo remove any improvements or trade fixtures installed by the Tenant. The Tenant shall
repair, at Tenant's expense, any damage to the Property resulting from such temoval.

10.1 The equipment and fixtures on the property which belong to the Port shall
remain the property of the Port and the Tenant shall be required to maintain the Port-owned
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by
the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear
and tear excepted,

11, ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior
written consent. Each sublease for any portion of the premises in addition to the reference to

-~ Section “7-of this lease, shall specifically advise the subtenant that the sublease.is subject to. the

reverter contained in the deed and indenture from the United States to the Port of Benton. No
assignment or sublease of the Lease shall relieve the Tenant of its obligations under.this Lease.

12.  INSURANCE. Throughout the term, at Tenant's sole cost and expense, Tenant
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive
broad form railroad liability insurance (including a contractual liability endorsement) against
claims and liability for personal injury, death or property damage arising from the use, operation,
maintenance, occupancy, misuse, or condition of the Property and improvements, with limits of
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably
acceptable to the Port. The Port shall be an additional insured on such policies.

12.1 RAILROAD PROPERTY INSURANCE. Throughout the term of the
Lease, at Tenant’s sole cost and expense, the Tenant shall keep or cause to be kept in force, for
the mutual benefit of the Port and the Tenant, property insurance insuring all of the tracks,
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the railroad
property subject to this lease against loss or damage from any cause, with the Port named as the
owner of the insured property. The property shall be insured for its actual replacement value
with such deductibles as are acceptable to the Port.

12.2 BUILDING PROPERTY INSURANCE. The Port shall maintain property
insurance insuring the improvement known as the 1171 Building described in Attachment 1
against loss or damage from fire, flood, wind, or other natural disasters, with the Port named as
the owner of the insured property. The property shall be insured for its actual replacement value
with such deductibles as are acceptable to the Port. . The Tenant shall maintain insurance
coverage on the Tenant’s property, fixtures and equipment located on the premises.

12.3 PROOF OF COMPLIANCE. The Tenant shall provide the Port with
Certificates of Insurance showing the coverages and deductibles. All property insurance which
the Tenant is required to maintain on the Port’s property shall name the Port as the owner of the
property and shall insure the Port’s interest in the property. The Tenant shall deliver to Port, in
the manner required for notices, a copy or certificate of all insurance policies required by this




~ Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance
carrier to give Port at least ninety (90) days prior written notice before such policy terminates.

Tenant shall not substantially modify any of the insurance policies required by this Lease without

giving at least ninety (90) days prior written notice to Port. '

13,  INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any
claim, suit, action, or legal proceedings brought against the Port by any party alleged to have
resulted from the Tenant's use, operation, maintenance or occupation of the railroad or any
portion of the premises or any of Tenant's activities incidental thereto, or any breach ot default in
the performance of any of the terms or conditions of the Tenant's obligations under this lease

agreement,

141 EVENTS OF DEFAULT. Each of the following events shall be a default
by Tenant and a breach of this Lease.

14,11 The breach of any of the terms or conditions of the Lease
Agreement

14.1.2 The failure or refusal to pay when due any installment of rent or
other sum required by this Lease to be paid by Tenant, or the failure to perform as required or
conditioned by any other covenant or condition of this Lease.

14.1.3 The appointment of a receiver to take possession of the Property or
improvements, or of Tenant's interest in the leasehold estate or of Tenant's operations on the
Property for any reason, unless such appointment is dismissed, vacated or otherwise permanently
staved or terminated within sixty days after the appointment.

14,14 An assignment by Tenant for the benefit of creditors or the filing of
a voluntary or involuntary petition by or against Tenant under any law for the purpose of
adjudicating Tenant a bankrupt; or for extending time for payment, adjustment or satisfaction of
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or to prevent
bankruptey or insolvency; unless the assignment or proceeding, and all consequent orders,
adjudications, custodies, and supervision are dismissed, vacated, or otherwise petmanently stayed
or terminated within sixty days after the assignment, filing, or other initial event.

14,2 NOTICE. As a precondition to pursuing any remedy for an alleged default
by Tenant, Port shall give written notice of default to Tenant, in the manner herein specified for
the giving of notices. Each notice of default shall specify the alleged event of default and the

intended remedy.

143 TENANT'S RIGHT TO CURE. If the alleged default is nonpayment of
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten




. (10) days after receipt of written notice to cure the default. For the cure of any other default,

Tenant shall have thirty days after receipt of written notice to cure the default, provided,
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not be in
default if it promptly undertakes a cure and diligently pursues it.

144 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for
each and every covenant or condition which must be performed hereunder,

15, PORT'S REMEDIES, If any default by Tenant continues uncured after receipt of
written notice of default and the period to cure as required by this Lease, for the period applicable
to the default, subject to the provisions of Section 13, the Port has the following remedies in
addition to all other rights and remedies provided by law or equity to which Port may resort
cumulatively or in the alternative:

15.1 Without terminating this Lease, Port shall be entitled to recover from

Tenant any amounts due hereunder, or any damages arising out of the violation or failure of
Tenant to perform any covenant, condition or provision of this Lease.

152 Port may elect to terminate this Lease and any and all interest and claim of
Tenant by virtue of such lease, whether such interest or claim is existing or prospective, and to
terminate all interest of Tenant in the Property and any improvements or fixtures thereon (except
trade fixtures), In the event this Lease is terminated, all obligations and indebtedness of Tenant
to Port arising out of this Lease prior to the date of termination shall survive such termination. In
the event of termination by Port, Port shall be entitled to recover immediately as damages the

total of the following amounts:

15.2.1 The reasonable costs of re-entry and reletting, including, but not
limited to, any expenses of cleaning, repairing, alteting, remodeling, refurbishing, removing,
Tenant's property or any other expenses incurred in recovering possession of the Property or
reletting the Property, including, but not limited to, reasonable attorney's fees, court costs,
broker's commissions and advertising expense.

15.2.2 The loss of rental on the Property accruing until the date when a
new tenant has been or with the exercise of reasonable diligence could have been, obtained.

153  Port may re-enter the Property and take possession thereof and remove
any persons and property by legal action or by self-help and without liability for damages, and
Tenant shall indemnify and hold the Port harmless from any claim or demand arising out of such
re-entry and removal of persons and property. Such re-entry by the Port shall not terminate the
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or
in conjunction with other propetties, for a term longer or shorter than the term of this Lease, upon
any reasonable terms and conditions, including the granting of a period of rent-free occupancy or
other rental concession, and Port may not be required to relet to any tenant which Port may

reasonably consider objectionable.



154 In the event Port relets the Property as agent for Tenant, Port shall be
entitled to recover immediately as damages the total of the following amounts.

154.1 An amount equal to the total rental coming due for the remainder
of the term of this Lease, computed based upon the periodic rent provided for herein and without
discount or reduction for the purpose of adjusting such amount to present value of anticipated
future payments, less any payments thereafter apphed against such total rent by virtue of the new
lease.

15.4.2 The reasonable costs of re-entry and reletting, including but not
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing, removing
Tenant's propetty, or any other expenses incurred in recovering possession of the Property or

7 rteletting the Property,” including, but not limited to, attorneys' fees,.court costs, broker's

commissions and advertising expense.

155 All payments received by Port from reletting shall be applied upon
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to
Tenant,

16,  WAIVER. No waiver of any default shall constitute a waiver of any other breach
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege
or service voluntarily given or performed by either party shall give the other any contractual right
by custom, estoppel, or otherwise. The subsequent acceptance of rent pursuant to this Lease shall
not constitute a waiver of any preceding default by Tenant other than default on the payment of
that particular rental payment, regardless of Port's knowledge of the preceding breach at the time
of accepting rent. Acceplance of rent or other payment after termination shall not constitute a
reinstatement, extension or renewal of this Lease, or revocation of any notice or other act by Port.

17.  ATTORNEYS' FEES. If either party brings any action or proceeding to enforce,
protect or establish any right or remedy under this Lease, the prevailing party shall be entitled to
recover reasonable attorneys' fees and costs from the non-prevailing party. Arbitration is an
action or proceeding for the purpose of this provision. The "prevailing party" means the party
determined by the court or the arbitrator to most nearly have prevailed.

18.  ACCESS BY PORT. Port, or Port's representatives and agents, shall have access
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb the
use and occupancy of the Property by Tenant.

19.  RECORDING OF LEASE. Either paity to this Lease may record the Lease with
the Auditor of Benton County. In lieu of recording the entire Lease either party may record a
memorandum of lease setting forth the legal description of the property, the parties and the term
of the Lease, together with any additional information which the party deems to be relevant, and



as long as the information in the memorandum is accurate the other party agrees to sign the
memorandum of lease.

20.  HOLDING OVER. In the event Tenant shall hold over after the expiration or
termination of this Lease, or at the expiration of any option term, such holding over shall be
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease
except that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated
over a 365 day year and paid by Tenant each month in advance. The tenancy may be terminated
by either party giving the other party thirty days written notice of the intent to terminate.

21.  SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security
provided for in Section 5, in order to secure the prompt, full and complete performance of all of
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect

" and indemnify Port from any liability-subject to the lien, if any, of the holder of the first mortgage . . = = =

against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of
Tenant's right, title and interest in and to all rents and profits from the Property, all of the
materials stored on the premises, and all permanent improvements constructed thereon, to secure
the Tenant’s obligations under this Lease. In the event Tenant defaults in any of its obligations
hereunder, Port shall have the right at any time after the period for cure provided in paragraph
15.3, without notice or demand, to collect all rents and profits directly and apply all sums so
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due
from Tenant. The assignment of rents to the Port shall be subordinate to any assignment of rents
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other
remedies under this Lease. This security interest will not extend to the Tenant’s business
receivables other than rents and profits from the property, provided that this exception will not
affect the enforcement or collection of any judgment obtained against the Tenant by the Port.

22, HAZARDOUS MATERIALS. Tenant shall not take or store upon the Property any
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law,
except in strict compliance with all applicable rules, regulations, ordinances and statutes. Tenant
shall comply with the Port's Hazardous Materials Communications Policy, but shall not be
subject to the notice requirements thereof in connection with the installation, use, operation, or
removal of usual office equipment including, without limitation, computers-and photocopiers.

22.1 Tenant shall not permit any contamination of the Properfy. The Tenant shall
immediately remove any contaminants or pollutants and shall promptly restore the Property,
subject to any condition existing prior to the commencement of this Lease, which shall be the

responsibility of the Port.

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim
or litigation arising from hazardous or toxic materials on the Property or resulting from the
contamination of the Property, caused by the acts or omissions of the Tenant, its subtenants,
employees, agents, invitees, or licensees, during the term of this Lease.



‘ 22.3 In the event of the termination of this Lease for any reason, the obligation of
the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall

survive the termination,
23, GENERAL CONDITIONS.

23.1 NOTICES. Any notices required or permitted to be given under the terms
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by
registered or certified mail, return receipt requested, or by overnight courier, directed to the
parties at the following addresses, or such other address as any party may designate in writing
prior to the time of the giving of such notice, or in any other manner authorized by law:

Port:  Port of Benton
- ~3100 George-Washington Way
Richland, Washington 99352

Tenant: Tri-City Railroad Company, L.L.C.
2355 Stevens Drive
P.O. Box 1700
Richland, WA 99352

Any notice given shall be effective when actually received, or if given by certified
or registered mail, upon the recipient's receipt of a notice from the U, S, Postal Service that the

mailed notice is available for pick up.

23.2 NONMERGER. If both Port's and Tenant's estates in the Property or the
improvements or both become vested in the same owner, this Lease shall nevertheless not be
destroyed by application of the doctrine of merger except by the express election of the owner
and the consent of the mortgagee or mortgagees under all mortgages existing upon the Property.

23.3  CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of
this Lease and the captions of the various paragraphs are for convenience and ease of reference
only, and do not define, limit, augment or describe the scope, content or intent of this Lease or of

any part or parts of this Lease.

23,4 EXHIBITS AND ADDENDA. All exhibits and addenda to which
reference is made in this Lease are incorporated in the Lease by the respective references to them.
References to "this Lease" includes matters incorporated by reference.

23.5 -SUCCESSORS. Subject to the provisions of this Lease on assignment and
sublettmg, each and all of the covenants and conditions of this Lease shall be binding upon and
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal

representatives of the respective parties, The Port agrees that if the Property is sold, assigned, or



~ conveyed, except for any conveyance to the United States, the Port will place a provision in any

conveyance making the conveyance subject to the terms and conditions of this Lease. The Port
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port
will be subject to the terms of this Lease, with the exception of any conveyance to the United

States.
23.6 NO BROKERS. Each party warrants and represents that it has not dealt

with any real estate brokers or agents in connection with this Lease. Each party will indemnify
and hold the other harmless from any cost, expense or liability (including costs of suit and
reasonable attorney fees) for any compensation, commission, or fees claimed by any broker or
agent in connection with this Lease. '

237 WARRANTY OF AUTHORITY. The persons executing and delivering
this Lease on behalf of Port and Tenant each represent and warrant that each of them is duly

“authorized to do so and that the execution of this Lease is the lawful and. voluntary act of the = ==

person on whose behalf they purport to act.

23.8 QUIET POSSESSION. The Port agrees that upon compliance with the terms
and conditions of this Lease, the Tenant shall at all times have the right to the quiet use and
enjoyment of the Property for the term of the Lease and any extensions.

23.9 LEASE CERTIFICATION. Upon the request of the Tenant the Port
agrees to provide a written certification of the status of the Lease, to the best knowledge of the
Port at the time of the certification, setting forth the following: I) whether the Lease is in full
force and effect; ii) whether there have been any amendments or modifications to the Lease; iii)
whether the Tenant is current in the payment of the rent and other charges under the terms of the
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant.

23.10 PARTIAL INVALIDITY. If anyA provision of this Lease is held to be
invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect.

23.11 CONSTRUCTION. The parties lease have reviewed this lease and have
the opportunity to consult with their respective counsel. The lease shall not be deemed to be
drafted by either party and the lease shall not be construed against sither party as the drafter.

23.12 CONSENT. Whenever the consent or approval of a party to this Lease is
required to be given by the terms of this Lease to the other party, such consent or approval shall
not be unreasonably withheld or delayed.

DATED this (s ey of A‘wﬂ* 2002,

T OF BENTON,, -CITY RAILR MPANY, L.L.C.
N

% a &‘»«7/0\—«
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SCOTT D.KELLER

Executive Director
Title:

STATE OF WASHINGTON )
) S8,

County of Benton )

On thls day, before me personally appealed Scott D. Keller to me known to be the

Executive Director of Port of Benton Commission, and acknowledged the said instrument to be
the free and voluntary act and deed of said corporation for the uses and purposes therein
mentioned, and on oath stated that she was authorized to execute said instrument and that the seal

affixed thereto is the corporate seal of said corporation,

/ ,
GIVEN UNDER my hand and official seal this day of m/ s 200

NOTARY PUBLIC in an/jor the State of
Washington, residing at /7.sc.e,
My comrmission expires; &/zere 2§ 20007

STATE OF WASHINGTON )

) ss.
County of Benton ) .
Ap C/ / VS P
On this day, before me personally appeared A to me known to be the
(Erices of Tri-City Railroad Company, L.L. C and acknowledged the said

instrument tdbe the free and voluntary act and deed of said company for the uses and purposes
therein mentioned, and on oath stated that he was authorized to execute said instrument,

l .
GIVEN UNDER my hand and official seal this / -é’day of =4 , 2002,




L7 Gl e

N{)TARY PUBLIC in aw the State of
Washmgton 1es1d1ng at F TIPS ,

© My commission expires: ﬁ(cw L{;’chcﬁ
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Decision in BNSF Railway Co. v. Tri-City & Olympia Railroad
Co., 835 F. Supp. 2d 1056, dated December 14, 2011



“ BNSF Ry. Co, v. Tri-City & Olympia R. Co, LLC, 835 F.Supp.2d 1056 {2011)
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835 F.Supp.zd 1056
United States District Court,
E.D. Washington.

BNSF RAILWAY COMPANY, Plaintiff,
Union Pacific Railroad Company, and
Port of Benton, Plaintiff—Intervenors,
V.
TRI-CITY & OLYMPIA RAILROAD
COMPANY LLC, Defendant.

No. CV-09—5062—-EFS.
I

Dec. 14, 2011.

Synopsis

Background: Railroad brought action alleging that rail
and track maintenance service provider breached railroad
lease agreement when it blocked railroad's access to
trackage and secking declaratory judgment recognizing
its operating rights over trackage and permanent
injunction compelling lessee to afford it equal access to
trackage. Another railroad and rail owner intervened, and
provider filed counterclaims against owner for inverse
condemnation, breach of contract, breach of implied
covenant of good faith and fair dealing, promissory
estoppel, quantum meruit, and tortious interference with
contract. Plaintiff and provider filed cross-motions for
summary judgment.

Holdings: The District Court, Edward F. Shea, J., held
that;

[1] railroads had right to access entirety of trackage in
question, and

[2} permanent injunction barring rail and track
maintenance service provider from interfering with
railroads’ rights to operate on trackage was warranted.

PlaintilI's motion granted.
Attorneys and Law Firms

*1057 Lelund Barrett Kerr, Patrick J. Galloway,
Kerr Law Group, Kennewick, WA, Matthew R.

Brodin, Timothy R. Thornton, Briggs and Morgan, PA,
Minneapolis, MN, lor Plaintiff,

Tim D. Wackerbarth, Lane Powell, P.C., Rob J, Crichton,
Keller Rohrback, LLP, Seattle, WA, Lucinda Jean Luke,
Thomas A. Cowan, Jr., Cowan, Moore, Stam, Luke &
Petersen, Richland, WA, for Intervenors Plaintiffs.

David Lawrence Meyer, Morrison & Foerster, LLP,
Washington, DC, Derek F. Foran, Morrison & Foerster,
LLP, San Francisco, CA, Nicholas D. Kovarik, Dunn &
Black, PS, Spokane, WA, Paul J. Petit, Kennewick, WA,
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Opinion

ORDER GRANTING BNSF'S MOTION
FOR SUMMARY JUDGMENT, DENYING
TCRY'S MOTION FOR SUMMARY
JUDGMENT, AND DENYING ALL
OTHER PENDING MOTIONS AS MOOT

EDWARD F. SHEA, District Judge.

Before the Court, without oral argument, are Plaintill
BNSF Railway Company's (hercinafter *“BNSF")
Motion for Summary Judgment, ECF No. 267, and
Defendant Tri-City & Olympia Railroad Company LLC's
(hereinafter “TCRY™) Motion for Summary Judgment,
ECF No. 273. Also before the Court arc BNSF's Motion
to Compel Discovery Propounded to Defendant Tri-
City & Olympia Railroad Company, L.L.C., ECF No.
305, and TCRY's Maotion for Protective Order, ECF No.
316. Alter reviewing the submissions of' the parties and
applicable authority, the Court is fully informed. For
the reasons discussed below, the Court grants BNSF's
Motion for Summary Judgment, denies TCRY's Motion
for Summary Judgment, and denies all other pending
motions as moot.

I. BACKGROUND !

A. 1947 Agreement
On November 6, 1947, the United States, acting through
the U.5. Atomic Energy Commission (*Commission™),
entered into an agreement (1947 Agreement”) with
several railroads to establish service to the Hanford
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Nuclear Reservation (“Hanford site”). BNSF and Union
Pacific Railroad Company (“UP”), the undisputed
successors-in-interest lo the 1947 Apreement, were
granted “equal joint" operating rights over trackage
beginning near Kennewick and extending north of
Richland to the Hanlord site {“Richland Trackage”).

The 1947 Agreement identifies the rights of the parties
to railway lines as shown on an August 25, 1947 map
attached to the Agreement as “Exhibit A.” The 1947
Agreement ucknowledges that “the Government has
construcied on its property a line of railway ... extending
from Hanford, Washington, southerly to a point near
the north bank of the Yakima River,” and states as its
purpose that “the Government desires to have a direct rail
connection to the scuth so as to interchange business with
[BNSF and UP's predecessors in interest].” To this end,
Article V of the 1947 Agreement grants BNSF and UP's
predecessors in interest the “equal joint right” to operate
on the rail line and “to use said interchange Facilities and
wye for the purpose of interchanging business with the
Government.” Article VII of the Agreement states that
BNSF and UP's predecessors in interest “each of itself
agrees Lo deliver and receive at said interchange facilities
all business which either is obligated to transport as a
commeon carrier railroad.” Article IX of the Agreement
imposes an obligation on BNSF and UP's predecessors
to “agree from time to *1059 time upon rules and
regulations covering the movement of engines, cars and
trains over the line B-E and on said interchange facilities.”

The map attached to the 1947 Agreement identifies several
points, labeled A through E. Point A is in Kennewick,
and points B, C, and D extend along the rail line in a
northwesterly direction toward the Hanford site. The map
identifies point E as a location to the north of Richland
upon which interchange tracks were to be built. The
government later constructed an inlerchange fucility at
Point E, and today, Point E is TCRY's rail yard and is still
operated as an interchange facility. Though the 1947 map
identified a location to the south of the interchange tracks
for the wye, the wye was in fact later built to the north of

the interchange tracks. 2

In 1948, the 1947 Agreement was the subject of a
ruling by the Interstatc Commerce Commission (ICC).
Because the government was the only “customer” served
by BNSF and UP's predecessors, the railroads sought
excmplion from the required public convenience and

neeessity certilications for common rail carriers. The
ICC's Order held that a certificate was required because
the railrouds would also provide common carrier services
to businesses in and around Richland. The 1CC's Order
modified terms in the 1947 Agreement regarding payment
and rights to termination, but left the remainder of the
Agrcement undisturbed.

B. 1961 Agreement

In 1961, the Commission entered into & second agreement
(“1961 Agreement”) with the Railroads. Section | of
the 1961 Agreement leased three specified areas ol track
to the railroads. Section 2 of the Agreement granted
“the Railroads, and the industries scrved by them, the
right to construct additional industrial spur, set-out, and
such other tracks connecting with the Government's main
tracks or classification yards as may be required to
provide rail service lor industries.” Section 3 of the 1961
Apgreement states as follows:

The Commission hereby grants the
Railroads the right to operate with
their employees and equipment over
such segments of the Government's
tracks shown on Exhibit “A” as it
may be necessary to use for the
purpose of moving freight shipments
to or from the tracks covered by this
agreement.

Section 3's grant of authority was consistent with the
agreement’s staled purpose of allowing the railroads to
operate on the United States’ tracks “for the sole purpose
of receiving and delivering shipments routed via the
Railroads and consigned by or to shippers and receivers
located on said spur or side tracks.”

The rail line depicted in a 1960 map attached as Exhibit
A to the 1961 Agreement begins south of Richland at
the Yakima River Bridge, and extends to a Department
of Energy (DOE) “barricade” roughly one thousand feet
north of the wye tracks. The three segments of track leased
in the 1961 Agreement are all south of the interchange
facility and wye.

In 1979, the United States entered into an agreement with
the railrouds converling the 1961 lease agreement into a
permit so that the tracks could be classified as surplus
under the Federal Property and Administrative Services
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Act of 1949, This agreement deleted Sections 1 and 4 of the
1961 Agreement, which detailed the terms of the fease and
the railroads’ mainienance obligation, but left the 1961
Agreement's other provisions “in full force and effect.”

*1060 C. 1998 Indenture

In 1998, the United States, acting through the DOE,
conveyed ownership of a six-mile section of track to the
Port of Benton (“Port”) through an Indenture, thereby
assigning the DOE and Commission's rights under the
1947 and 1961 Agrcements to the Port. The indenture
stated that the 1947 and 1961 Agreements and the 1979
permit agreement governed access to the Railroad. The
Indenture also stated that the Port, as assignee, agreed
to be bound by the obligations and considerations in the
United States' permit. As a result of these agreements, the
Port has the right to terminate BNSF and UP's rights to
use the Richland Trackage upon six months notice.

D. Interchange Agreement

On Qctober 1, 1998, the Port entered into a Maintenance
and Operation Agreement with TCRY's predecessor,
Livingston Rebuild Center, Inc. (“Livingston”), under
which it agreed to pay Livingston 3325, 000 per year
for the maintenance of the Richland Trackage. These
contractual rights and obligations were subsequently
assigned to TCRY.

In May 2000, BNSF and TCRY contracted to interchange
cars poing into the Richland Trackage (“Interchange
Agreement”). They exchanged cars at the Richland
Junction, and TCRY served BNSF's customers along the
Richland Trackage. TCRY maintained the trackage at
its own expense and began charging a per-car fee for its
services. This contract specifically reserved BNSF's rights
under the 1947 and 1961 Agreements.

In a September 12, 2000 letter to then-TCRY President
John Haakenson, the Port's Assistant Executive Director
Scott Keller acknowledged that the Port was paying
TCRY to maintain the railroad under a contract
that allowed TCRY to charge a fee for its railroad
operations, the revenue from which would offset the
cost of maintenance. Recognizing that UP was using
the Richland Trackage without paying a fee, the Port
directed TCRY “to give written notice lo [UP] terminating
its rights to use the Port of Benton track.” Beginning
November 14, 2000, UP could no longer continue its

unauthorized use of the Richland Trackage: it would need
to establish an interchange agreement with TCRY.

From approximately April 2001 through November 2001,
TCRY and BNSF continuously disagreed about BNSF's
right to operate on the Richland Trackage. BNSF claimed
the 1947 and 1961 Agreements allowed it to directly
operate on the Richland Trackage without interchanging;
TCRY maintained that BNSF could only operate on the
Richland Trackage if it operated under the Interchange
Agreement. This disagreement about BNSF's rights to
operale on the Richland Trackage forms the cssential
controversy before the Court today.

E. Railroad Lease

In 2002, TCRY and the Port negotiated a lease agreement
{(*Railroad Lease”) that authorized TCRY to provide rail
and track maintenance services on the Richland Trackage.
Paragraph 7.4 of the lease agreement states that TCRY
“shall not take any actions which will amend, modify,
termindte or invalidate any existing contracts which the
Port has with any other railroad carrier, without the Port’s
prior written consent.”

F. Legal Action

In 2009, BNSF informed TCRY that it intended to
exercise its rights to directly operate on the Richland
Trackage. TCRY objected, and on July 20 and 21, 2009,
TCRY erected a barrier which physically prevented a
BNSF locomotive from reaching *1061 BNSF customers
along the Richland Trackage. A few days later, TCRY
requested that the Port terminate the Richland Trackage
agreements with BNSF, The Port refused.

BNSF filed this suit on July 20, 2009. ECF No. /. UP
moved to intervene on August 4, 2009, ECF No. 26, and
the Court granted UP's motion. ECF No. 46. On August
12, 2009, 2009 WL 2486170, the Court granted BNSF's
motion for a preliminary injunction, prohibiting TCRY
from blocking BNSF's access to the Richland Trackage
and requiring TCRY to charge its customary [ee. ECF
No. 46 & 93. TCRY filed an interlocutory appeal on
September 9, 2009, which was voluntarily dismissed. ECF
Nos. 67, 101, {08 & 109. Since August 15, 2009, BNSF and
TCRY have been operating under the Proposed Operating
Plan created to comply with the Court's preliminary
injunction. ECF No. 52.

WESTLAW © 2018 Thomson Reuters. No ¢laim to original U.S. Government Works. 3



' BNSF Ry. Co. v. Tri-City & Olympia R. Co. LLC, 835 F.Supp.2d 1056 (2011)

On March 8, 2010, the Court granted the Port of Benton's
request to intervene. ECF No. /2/. On June 2, 2010,
TCRY filed a separate but related action in Benton
County Superior Court against the Port, asserting claims
for inverse condemnalion, breach of contract, breach
of implied covenant of good faith and fair dealing,
promissory estoppel, and quantum meruit. ECF No.
209-7. By order dated August 20, 2010, the Superior
Court stayed the state court action pending reselution of
the federal claims in this Court. ECF No. 209-2.

On September 29, 2010, the Port amended its
complaint, asserting that TCRY breached Railroad
Lease Paragraph 7.4, which prohibits TCRY irom
“amend{ing], modify[ing], terminat[ing], or invalidat[ing]”
other railroads' existing contractual rclationships with
the Port, when it temporarily blocked BNSF Railroad
Company (BNSF)'s access to the Richland Trackage
in July 2009. ECF No. /36. TCRY asserted several
counterclaims against the Port, including inverse
condemnation, breach of coniract, breach of implied
covenant of good faith and fair dealing, promissory
estoppel, quantum meruit, and tortious interference with
contract. ECF No. /65, {7 18-24.

TCRY filed a motion for summary judgment on October
20, 2010, sceking dismissal of the Port's Amended
Complaint. ECF No. 142, On November 24, 2010,
the Port moved lor summary dismissal of TCRY's
counterclaims. ECF No. {7/. TCRY then moved on
December 17, 2010, to remand the inverse condemnation
claims to state court for determination where they were
originally asserted. ECF No. 200. On July 1, 2011,
2011 WL 2607162, the Court denied TCRY's Motion
for Summary Judgment and Motion for Remand. ECF
No. 264. The Court's Order granted the Port's Motion
for Partial Summary Judgment, dismissing TCRY's
counterclaims against the Port, Jd In denying TCRY's
Motion for Summary Judgment, the Court found that
under the 1947 and 1961 Agreements, BNSF and UP have
“equal joint” rights to operate directly upon the Richland
Trackage, and that TCRY took its lease of the Richland
Trackage subject to BNSF and UP's rights. fd

TCRY and BNSF now both move for summary judgment
regarding the nature and extent of BNSF and UP's rights
to operate on the Richland Trackage. ECF Nos. 267 &
273. TCRY asserts that BNSF and UP's rights under the
Apgreements are limited to use of the trackage only up

to the interchange, or alternatively, the wye, and that
BNSF may use those portions of track for interchange
purposes only. BNSF argues that their right to operate
directly extends to all Richland Trackage south of the old
Department of Energy barricade, and is subject only to
*1062 the limitation that it be used “for the purpose of
moving freight shipments.” After reviewing the record in
this matter, the arguments of the parties, and applicable
authority, the Court is fully informed. Because the 1947
and 1961 Agrcements give BNSF and UP the right to
operate directly on the entirety of the Richland Trackage,
the Court denics TCRY's motion and grant BNSF's
motion.

IL. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate il the “pleadings,
the discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law.” Fed.R.Civ.P. 56(c). Once
a party has moved for summary judgment, the opposing
party must point to specific facts establishing that there
is a genuine issue for trial. Celorex Corp. v. Catrett, 477
.S, 317, 324, 106 S.Ct. 2548, 91 L.Ed.2d 265 {1986).
If the nonmoving party fails to make such a showing
for any of the elements essential to its case for which it
bears the burden of proof, the trial court should grant
the summary judgment motion. fd at 322, 106 5.Ct. 2548.
When considering a motion for summary judgment, the
Court does not weigh the evidence or assess credibility;
instead, “the evidence of the non-movant is to be believed,
and all justifiable inferences are to be drawn in his favor.”
Aunderson, 477 U.S. at 255, 106 5.Ct. 2505. When ruling
on cross-molions for summary judgment, the Court has a
duty to review the record supporting the partics' motions
and to delermine whether there are issues of material fact
precluding summary judgment. Fair Housing Council of
Riverside Cnty., Inc., 249 F.3d at 1136.

Here, both TCRY and BNSF have moved for summary
judgment. Both parties agree that there are no genuine
issues of malerial fact, and afler reviewing the record in
this matter, the Court finds that there are none. Summary
judgment is thus appropriate if either party is entitled to
judgment as a matter of law,
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B. Applicable Law

{11 12] When interpreting a contract under Washington

law, the Court attempts to “ascertain the parties'
intentions and give effect to their intentions.” Tuylor-
Edwards Warehouse & Transfer Co. of Spokane, Inc. v.
Burfington N., Inc., 715 F.2d 1330, 1334 (5th Cir.1983)
{(citing Jones v. Hollingsworth, 38 Wash.2d 322, 326,
560 P.2d 348 (1977)). Under Washington law, extrinsic
evidence is only admissible “as to the entire circumstances
under which the contract was made, #s an aid in
ascertaining the parties' intent.” Berg v. Hudesman, 115
Wash.2d 657, 667, 801 P.2d 222 (1990}. When a contract
is unambiguous and its formation is undisputed, the
interpretation of the contract is a question of law that
is appropriate for resolution on summary judgment. See,
e.p., Mfg'd Hous. Coutys. of Wash. v. St. Paul Mercury Ins.
Co., 660 F.Supp.2d 1208, 1212 (W.D.Wash.2009) (citing
Mayer v. Pierce Cnty. Med, Bureau, 80 Wash. App. 416,
420, 909 P.2d 1323 (1995)).

C. The Parties' Positions

TCRY concedes that BNSF has the right to directly
on a portion of the Richland Trackage, but argues that
language in the 1947 Agreement geographically restricts
the United States' grant to BNSF and UP's predecessors
to direct service between points *C” and “E” on the map
attached as Exhibit A to the 1947 Agreement. Because
point “E” on Exhibit A to the 1947 Agreement is the
present-day site of TCRY's interchange facility, TCRY
argues that BNSF and UP should be enjoined *1063
from directly serving points north of the interchange
facility, and should be required to interchange with TCRY
in order to serve customers north of the interchange
facility. Alternatively, TCRY argues that BNSF and UP's
operating rights should terminate at the wye built a short
distance north of the interchange facility.

TCRY also asserts, in an argument developed primarily
in its reply memorandum, that the 1947 Apgreement
only grants the railroads rights (o use trackage between
points “C” and “E” on Exhibit A for the purpose of
interchanging rail traffic with the povernment, and not
to provide direct rail service to customers along that
track. Finally, TCRY argues that it would be unfair
to allow BNSF and UP to directly service customers
north of the inlerchange f(acility because pursuant to
the 1998 Maintenance and Operation Agreement, il
is charged with the sole responsibility for maintaining

the Richiund Trackage. TCRY requests a permanent
injunction prohibiting BNSF and UP from traveling north
of its interchange facility.

BNSF argues that because the wye pictured in Exhibit A
to the 1947 Agreement was later built to the north of the
interchange facility (instead of to the south as represented
in Exhibit A), the 1947 Agreement does in fact grant
the railroads operating rights north of the interchange
facility. BNSF further argues that Sections 2 and 3 of the
1961 agreement extended the Railroads' operating rights
to the entirety of the Richland Trackage, limited only by
the broad requircment that their operations be for the

purpose of “moving freight shipments.” 3 BNSF requests
a4 declaratory judgment recognizing its operating rights
over the Richland Trackage and a permanent injunction
compelling TCRY to afford it equal access to the Richland
Trackage.

Intervenor-Plaintiff UP does not oppose BNSF's motion,
but asks that any ruling on the motion protect the “equal,
just, and fair” operating rights to the Richland Trackage
that it was granted by the 1947 Agreement. UP also asserts
that BNSF does not have the right to provide direct
rail service to the Hanford site, but that BNSF's direct
rail service rights instead terminate somewhere between
TCRY's interchange facility and Hanford.

D. Analysis

i. BNSF's Operating Rights on the Richland Trackage

I31 On close review of the underlying agreements, it
is apparent that BNSF's reading of the 1947 and 1961
Agreements is the correct one. While the 1947 Agreement's
grant to BNSF and UP's predecessors in interest is
explicitly limited to the “right to operate ... between
points B and E, and to use said interchange flacilities and
wye for the purposc of interchanging business with the
government,” ECF No. 32-2 at 13, this agreement was
speculative and referenced trackage that had yet to be
*1064 buill. See i at 12 (the Commission shall lay track
in “uapproximately the location shown in yellow on said
exhibit,” and shall build an interchange and wye “in the
vicinity of point E.” (cmphasis added)), At the time the
1947 Agreement was drafted, the United States was the
only shipper on this section of track, and security concerns
prevented private access to the Hanford site; thus, the
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Agreement's reference to point “E” appears to be intended
to demarcate a convenient place for interchange, rather
than to provide an affirmative limitation on the railroads'
later ability to service rail customers. But regardiess of
the exact intent behind the 1947 Agreement, the 1961
Agreement greatly expands the United States’ grant to
BNSF and UP.

The 1961 Agreement has the stated purpose of allowing
the railroads to “receiv[c] and deliver[ ] shipments routed
via the Railroads and consigned by or to shippers and
receivers” located on spur or side tracks connecling to
the United States’ tracks. ECF No. 32-3 at 62. As noted
above, Section 3 of the 1961 Agreement states as follows:

The Commission hereby grants the
Railroads the right to operate with
their employees and equipment over
such segments of the Government's
tracks shown on Exhibit “A” us it
may be necessary to use for the
purpose of moving freight shipments
to or from the tracks covered by this
agreement.

Id. at 63. Exhibit A to the 1961 Agreement is a detailed
map depicting the entirety of the Richland Trackage,
minus the subsequently-built Port trackage and spurs
extending west from the wye, The above-quoted language
grants BNSF and UP broad operating rights over the
Richland Trackage, and bulwark's BNSF's position.

TCRY makes much of Section 3's limitation that the
railroads may only use such segments of the tracks as
may be necessary to access “the tracks covered by this
agreement.” TCRY argues that because Section 1 of the
agreement, which contains the operative language of the
lease, lists only sections of track south of the interchange
facility, the “tracks covered by this agreement” are all
south of the interchange, and thus Seclion 3's grant does
not extend north of the interchange or wye. Section 2
of the agreement, however, also grants “the Railroads,
and industries served by them,” the right to construct
additional “industrial spur, set-out, and such other
tracks connecting with the Government's main tracks or
classilication yards as may be required to provide rail
service for industries.” fd. Tt seems readily apparent that
the Port's spur tracks are “industrial spur, set-out, and
such other tracks” that were constructed by “the industries
served by [the railroads]” as the phrase is used in the

1961 Agreement. These subsequently-built tracks are thus
“tracks covered by” the 1961 Agreement, and it follows
logically that Section 3 also grants BNSF and UP the right
to serve customers on thesc later-built sections of Port
trackage and spurs extending west of the wye.

TCRY also argues that Section 3's reference to “tracks
shown on Exhibit ‘A’ ” precludes a reading of the 196]
Agreement that grants BNSF and UP rights rclating
to tracks built after the Agreement, because they by
definition could not be shown on Exhibit A. But Section
3's reference to “tracks shown on Exhibit "A’ " relates to
the section of track over which BNSF and UP are afforded
rights, not the Section's later use of the phrase “tracks
covercd by this agreement;” these tracks are precisely
the tracks over which BNSF and UP seek access. This
interpretation of the 1961 Agreement is supported by its
stated purpose of opening up the Richland Trackage to
common carrier rail service in order to promote industrial
development in *1065 the Richland area. Of course,
BNSF and UP's right to use the Richland Trackage may
only be “for the purpose of moving freight shipments.”

Accordingly, the Court finds that the 1961 Agreement
grants BNSF and UP the right to operate directly on the
Richland Trackage. This right extends north of the TCRY
interchange facility, and includes both the spur tracks to
the west of the wye and the main-line tracks north to Horn
Rapids Road. Neither BNSF nor UP has a right to serve
the Hanford site directly.

ii. UP's Operating Rights on the Richland Trackage

UP's position is clearly supported by the 1947 Agreement.
The 1947 Agrcement grants both BNSF and UP's
predecessors in interest “the equal joint right” to operate
on the relevant section of track. ECF No. 32-2 at 13.
This grant includes the future-looking assurance that “any
right or privilege at any time granted by the Commission
to one of said companies in respect to its operations shall
be a right or privilege which the other company may
at its option exercise in respect to its operations.” Id.
Furthermore, the Agreement requires BNSF and UP's
predecessors to “agree from time to time upon rules and
regulations” for the use of the Richland Trackage, and
requires that such rules and regulations “shall be equal,
just, and fuir,” and “shall not unjustly discriminate against
cither.” Jd. at 14. Thesc portions of the 1947 Agreement

WESTLAW © 2018 Thomson Reuters. No claim to ornginal U.8. Governmenl Works 6



" BNSF Ry. Co. v. Tri-City & Olympia R. Co. LLC, 835 F.Supp.2d 1056 (2011)

have not been modified by later agrecment, and remain
in force today. As such, the Court includes UP in any
declaratory or injunctive relief it aiTords BNSF.

E. Relief Granted

i. Declaratory Judgment

141 Under the Declaratory Judgment Act, 28 U.5.C.

§ 2201, declaratory judgment is proper when one party
has established that “there is a substantial controversy,
between parties having adverse interest, of sufficient
immediacy and reality to warrant issuance of a declaratory
judgment.” Scott v. Pasadena Unified Sch. Dist., 306 F.3d
646, 658 (9th Cir.2002) (quoting Western Min. Council v.
Watr, 643 F.2d 618, 624 (9th Cir.1981)). Here, the factual
background of this casc unquestionably demonstrates that
such a controversy exists and that declaratory judgment
is proper.

BNSF requests a declaratory judgment recognizing its
rights to provide direct rail service over the Richland

Trm:kage.4 For the reasons discussed above, the Courlt
grants BNSF's request in this regard, and issues a
declaratory judgment recognizing both BNSF and UP's
rights to provide direct rail service over the Richland
Trackage.

ii. Permanent Injunction

BNSF also requests a permanent injunction compelling
TCRY to allow it access over the Richland Trackage
and requiring TCRY to coordinate train scheduling and
dispatching with BNSF and UP.

151 16]
can show “{1) that is has suffered an irreparable injury; (2)
that remedies available at law, such as monetary damages,
are inadequate to compensate for that injury; (3) that,
considering the balance of hardships between the plaintiff
and defendant, a remedy in equity is warranted; and (4)
that the public interest *1066 would not be disserved
by a permanent injunction.” eBay Inc. v. MercExchange,
LLC,5471.5.388,391, 126 5.C. 1837, 164 L.Ed.2d 641
(2006). The first factor, the existence of irreparable injury,
is also satisfied by a continuing and imminent threat of
harm. See, e.g., Bowler v. Home Depot USA Inc., No. C09-

Permanent injunctive reliefis proper when a party

5523 JCS, 2011 WL 166140, at *3 (N.D.Cal. January 19,
2011} (citing Monsanto Co. v. Geertson Seed Farms, —
U.5. ——, 130 5.Ct. 2743, 2760, 177 L.Ed.2d 461 (2010)).
The decision to grant or deny permanent injunctive relicf
is within the Court's discretion. See eBay fnc., 547 U.S. at
391, 126 8.Ct. 1837 (citing Weinberger v. Romero-Bureelo,
456 U.S. 305, 320, 102 S.Ct. 1798, 72 L.Ed.2d 91 (1982)).

{71 Here, BNSF [ulfills the first two [aclors because
the percipient loss of customer goodwill that will occur
if TCRY again blocks it from accessing the Richland
Trackage is imminent; the loss of consumer goodwill is
an irreparable injury, and legal remedies are inadequate
to compensate for that injury. See Rent-A-Center, Inc.
v. Canyon Television & Appliance Rental, Inc., 944 F.2d
597, 603 (9th Cir.1991}; Regents of Univ. of Cal. v. Am.
Broad. Cos., 747 F.2d 511, 519-20 (9th Cir.1984). The
balance of hardships between BNSF and TCRY also
riuns in BNSF's favor: While TCRY is currently tasked
with maintaining the Richland Trackage under the 1998
Maintenance and Operation Agreement and the 2002
Lease, as the Court has already found, TCRY took
possession of the Richland Trackage subject to BNSF and
UP's pre-existing rights; the temporary hardship TCRY
will suffer under its contract with the Port is outweighed
by the long-term hardship BNSF and UP would suffer
if their rights under the 1947 and 1961 Agreements were
permanently abrogated. Finally, as the Court found in
its Order granting BNSF's motion for a preliminary
injunction, ECF No. 93 at 10-11, it is in the public interest
to encourage competition among the railroads and to
ensure that railroad service remains efficient. Accordingly,
a permanent injunction is proper.

TCRY argues that if such relief is granted, the injunction
should not be “asymmetrical.” TCRY cites Earth Island
Inst. v. Carlton, 626 F3d 462, 469 (9th Cir.2010),
in support of this position, but this case mentions
no such consideration, and simply affirms a district
court's preliminary injunction issued under the Winter
framework. TCRY asserts thal an order enjoining only
it would be unfair because it would “give[ ] only one
purty the asymmetric right to seek an order of contempt
over any claim ol contract breach.” ECF No. 283 at
15. However, only TCRY is in breach of the 1947 and
1961 Agreements, and BNSF has committed no harm
that need be redressed with equitable relief. Furthermore,
the Court's contempt power will only be available for
breach of the injunction, and both parties will retain the
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ability to scek legal reliel for breach of the underlying
contract. As such, the Court denies TCRY’s request for a
“symmetrical” injunction,

For the reasons discussed above, the Court grants BNSF's
request and issues a permanent injunction requiring
TCRY 1) to allow both BNSF and UP to directly
serve customers along the Richland Trackage, and 2) to
coordinate train scheduling and dispatching with both
BNSF and UP. The parties shall meet and confer to
develop a comprehensive operational plan as detailed
below.

F. Conclusion

For all of the historical complexity surrounding the
Richland Trackage, the relative rights of the parties are
actually quite simple: The United States granted BNSF
and UP's predecessors in interest full rights to operate
on the Richland Trackage, and TCRY lock possession
of the *1067 Richland Trackage subject Lo these rights.
Accordingly, the Court issues a declaratory judgment
recognizing BNSF and UP's operating rights, and issues a
permanent injunctlion protecling these rights.

Representatives from BNSF, TCRY, and UP shall meet
and confer at a mutually-convenient time and place—
either by phone or in person—and draft a comprehensive
operational plan (COP), consistent with the Court's
ruling, that is signed and agreed upon by all three parties.
A representative of the Port shall be permitted to attend
and offer comments. The COP shall cover trackage from
the Richland junction to Horn Rapids Road (and all spurs
that spring therefrom). The proposed COP shall be filed
for Court approval no later than 5:00 p.m. on December
23, 2011 unless on or before that date, BNSF, TCRY,
and UP file with the Court a joint stipulation to a later
date. The Port shall have seven (7) days after the filing of
the proposed COP in which to file a statement with the
Court stating its comments or objections to the proposed
COP. The parties shall have seven (7) days after the filing
ol the Port's statement in which 1o file individual or joint
reply to the Port's statement. No other responsive or reply
memoranda will be considered.

2, All pending motions are DENIED as moot.

IT IS SO ORDERED. The District Court Executive
is directed to enter this Order and distribute copies to

counsel.
Accordingly, IT IS HEREBY ORDERED:
1. BNSF's Motion for Summary Judgment, ECF No. All Citations
273, is GRANTED. Both BNSF and UP shall have

. . : 835 F.Supp.2d 1056
the right to operate directly on the Richland Trackage.

Foolnotes

1 In connection with their motions, the parties submitied Joint Statements of Uncontroverted Facls. ECF Nos. 281 & 294,
The Courl treats these facls as established consistent with Federal Rule of Civil Procedura 56{d), and sels these forth in
this “Factual Background” section withoul reference to an ECF number. Any disputed facls are supporied by a citation
to the record. The Court has reviewed the recard supporting the parties’ cross-motions for summary judgment, and finds
that there are no issues of material fact precluding summary judgment. See Fair Housing Council of Riverside Cnly., Inc.
v. Riverside Two, 249 F.3d 1132, 1136 {Sth Cir.2001) {discussing district court's duty to review the record when ruling
on cross-motions for summary judgment).

2 A wye is a triangular arrangement of rail tracks designed to allow railway equipment to change direction by performing
a “three-point turn,”

3 BNSF also argues that TCRY's argument is foreclosed by the law of the case, However, the Court's September 28, 2009,
2009 WL 3149569, Order Granting BNSF's Motion for Preliminary Injunction expressly stated that the Court's preliminary
injunction ruling was “not binding on the Courl in future proceedings in this case.” ECF No. 93 at 2; see also Sierra On-
Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir,1984) (recognizing that trial court’s findings regarding
a party's probability of success on the merils are not binding on future stages of the case). Furthermore, while the Courl's
July 1, 2011 Order held that TCRY leasehold rights were “subject to UP and BNSF's continued use of the Richland
Trackage, as secured by the 1947 and 1961 Agreements,” ECF No. 264 at 23, the question of the exact nature and
extent of the parties' rights over the Richland Trackage was not then befare the Court.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 8



* * BNSF Ry. Co. v. Tri-City & Olympia R. Co. LLC, 835 F.Supp.2d 1056 {2011)

4 TCRY argues that BNSF's requested relief must be denied because BNSF failed to name the Port and UP, who are
necessary parties under Federal Rule of Civil Procedure 19. However, any argument that BNSF has improperly failed to
join the Port and UP was rendered moot when they intervened in this lawsuit.

End of Document @ 2018 Thomson Reuters, No claim to original U.S. Government Works,
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MR. PETIT: That's it.

THE CQOURT: Thank vou.

Mr. Thornton, briefly. Why don't we start with the

8 1 THE COURT:

9 MR. THORNTON:

11 preparaed to pay an additional fee to TCRY. TCBY took this
1z railreoad subject to the reservations that the Port got it under,
13 and the Port got it under subject to reservabions that the

14 H Atomic Energy Commission had made and the agreements the Atomic

Ensrgy Commlssion had made with the railroads ysars ago.

Pursuant to those agreenments, the railroads paid for a

significant portion of the line Lhat TCRY uses today, and the
18 government agreed that thereafter they could operate and serve
19 thogse customers for free. And the rallroad recognizes that the

tracks have to be up kepi.

STEPHANIE SMITHSON, BMR

POB 0004233



MR. WACKERBARTH:

THE COURT:

MR . WACKERBARTH: Well, I'1l lsave to Mr. Thornton to

address with regard to BNSF, but I seem to recell -- and I don't

jant toe speak on behalf of BHSF, but thesy agreed in item one to

WAL

recognize TCRY as the coperating rallroad. They agreed to ~--

THE COURT:

MR. WACKERBARTH: Nothing else from me,

vour Honor.

THE CQURT: Thanks.

Mr. Thornton, before Mr. Fetit. Why don’t you

address that issue for me.

MR . THORNTON:

STEPHANIE SMITHSON, BMR

POB 0004219
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they have the track. And no one else can use that track.

BNSF accounts for more than half of the volume on the
track. Almost 60 percent. So we would propose a 12 and 12 hour
split of the block registration times. Using noon as the
changeover time.

And we would take the first 12 from midnight to noon
or the second 12 from 12 to midnight, leave that choice to TCRY,
which 12 hours they want.

For operations on the tracks, we would comply with, as
we believe it's done today, the General Code of Operating Rules
6.28, which has been accepted and subscribe to by most of the
major railroads in the United States.

And 6.28 in particular is for other than mainline
track rules operation procedures. And the most salient part of
that is that you need to operate at a speed that allows the
train to stop in half the sight distance for any obstruction,
any switch, anybody, anything at all.

And finally, we would agree that maintenance costs for
the tracks would be allocated on a per capita basis, based upon
the number of cars that are operating over the track.

So, for example, if there were a hundred cars
operating on the tracks and BNSF accounted for 60 of those, and
the maintenance cost was a thousand dollars, BNSF would pay $600
of the maintenance costs associated with those operations.

And those are all recognized railroad procedures and

MARK A. SNOVER
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that's what we would ask the Court for. And I attempted to jot
it down, if the Court's interested, and would be willing to try
to read my handwriting, I would be happy to provide --

THE COURT: That's why we have the Court Reporter.

MR. THORNTON: I'm sorry-?

THE COURT: That's why we have a Court Reporter.

MR. THORNTON: Oh, all right.

THE COURT: Okay. TCRY?

MR. JOHNSON: Your Honor, with all due respect, I
don't believe this adequately takes into account all of the
procedure and practical difficulties that will arise.

One issue is the scope of track. What exact scope of
track is the BN going to be allowed to operate on?

TCRY has constructed track, are they allowed to
operate there? Are they allowed to operate in TCRY's own yard?

TCRY currently operates two shifts all day long. TCRY
interchanges Union Pacific traffic.

Under the applicable rules and regulations, the BN is
not allowed to physically touch a Union Pacific car and vice
versa.

TCRY spots cars currently from both major railroads
and links them together to get them back to the Richland
junction. That obviously won't be happening, but the practical
impact is, what do we do with the UP cars that are spotted if

they're blocking the BN cars from getting where they think they

MARK A. SNOVER
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just and fair to all the parties, right?

MR. WACKERBARTH: That's correct.

THE COURT: So talk to me.

MR. WACKERBARTH: I do think TCRY as the lessee of
these tracks or the leaser of these tracks and the operating
railroad they are entitled to be —-

THE COURT: The lessee.

MR. WACKERBARTH: Yes, the lessee. They are entitled
to be compensated for the two division ones' use. We have a
partnership with TCRY. We have a cooperative marketing
agreement. We've had a good working relationship with TCRY.
BNSF, obviously, is in a different situation in that regard.
But, you know, the testimony about the customers that are
served, they're currently being —-- I would consider them to be
BNSF customers, but they're being served by TCRY, but they're
actually railroad customers. At times, Union Pacific has had
Lamb Weston as a customers, has been served by TCRY. TCRY is
the railroad that these entities deal with. And I don't think
we can forget —-- BNSF and Union Pacific have stood in front of
you arguing about their rights. I don't think we can forget
about TCRY's rights here, as well. [It's basically a three
railroad facility, and they're entitled to be treated equitably,
justly and fairly.

THE COURT: When you say that, you say you've got a

cooperative marketing agreement, that as the owner of —-- the

STEPHANIE SMITHSON, RMR




CERTIFICATE OF SERVICE

I hereby certify that on April 10, 2020, | served the foregoing Petition For Modification
Of A Trackage Rights Agreement by e-mail to Roger Nober, Esq., Chief Legal Officer of BNSF
Railway Company, at roger.nober@bnsf.com; by e-mail to Rhonda S. Ferguson, Esq., Chief
Legal Officer of Union Pacific Railroad Company, at rsfergus@up.com; and by e-mail to David

J. Billetdeaux, Esq., Attorney for the Port of Benton at david@portofbenton.com.

/s/ Thomas F. McFarland
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