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Before the
SURFACE TRANSPORTATION BOARD

STB Docket No. AB 1242 (Sub-No. 1)

HARTWELL FIRST UNITED METHODIST CHURCH
- ADVERSE ABANDONMENT AND DISCONTINUANCE -
THE GREAT WALTON RAILROAD COMPANY, INC,, IN HART COUNTY, GA

REPLY OF
HARTWELL FIRST UNITED METHODIST CHURCH
TO THE GREAT WALTON RAILROAD COMPANY, INC.
PETITION FOR DECLARATORYORDER

On November 20, 2019, The Great Walton Railroad Company, Inc. (“GWRC”) filed a
Petition for Declaratory Order (the “Petition”) that claims to seek “based on the record in AB-
1242” a declaratory ruling “to clarify that GWRC’s runaround track is a line of railroad subject
to the Board’s exclusive jurisdiction under 49 USC §10501(d).” Petition at 1. Hartwell First
United Methodist Church (“Hartwell First” or “Church”) hereby responds' to the Petition
requesting that the Board either dismiss the Petition as improperly filed, or if the Board does not
dismiss the Petition, determine that GWRC’s former “runaround track” was always “excepted
track” under 49 USC §10906.

REPLY

1. The Board should dismiss the Petition as a veiled attempt to challenge decisions
adverse to GWRC in ongoing state court proceedings.

Although the Petition is styled as seeking a declaratory order as to whether the former

runaround is a line of railroad, in truth the Petition is a broad attack on the decisions of the

! Hartwell First was the applicant in the original adverse abandonment proceeding.
Despite this fact, and that GWRC filed the Petition seeking an interpretation based on the record
in the adverse abandonment proceeding, GWRC did not serve a copy of the Petition on Hartwell
First. (There is no certificate of service attached to the Petition.)
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Georgia Public Service Commission (“PSC”) denying GWRC’s attempt to condemn property of
the Church where the former “north spur” had been located and the decision of the Fulton
County Superior Court that affirmed the decision of the PSC?, and to a lesser extent the decision
of the Superior Court of Hart County (the “State Court Litigation”) enjoining GWRC from
attempting to reconstruct a track where the north spur had been located. See Petition at 7-9, 11-
15, 15-26.

This is the second time that GWRC has attempted to attack the state proceedings. In
January, 2019, in connection with its second status report (and after the PSC had denied
GWRC’s application for condemnation), GWRC asked the Board to declare that the PSC’s
conclusions were preempted. On its own, the Board dismissed the request for a declaratory order
as not having been properly raised. Hartwell First United Methodist Church — Adverse
Abandonment and Discontinuance — The Great Walton Railroad Company, Inc. in Hart County,
GA, Docket No. AB 1242 (decided February 12, 2019) (the “February 2019 Decision”).
Additionally, the February 2019 Decision went on to admonish GWRC that if it were to submit
a subsequent petition for declaratory order, it should ensure that it addressed Board precedent
that the Board will decline to issue a declaratory order where the dispute is already pending in
state court — mentioning specifically the remand in the State Court Litigation, and GWRC’s
appeal of the PSC decision. Id, at 2. While referencing the Board precedent (Petition at 12),

GWRC, without any citations, summarily dismisses the Board precedent, saying it should not

2 On November 27, 2019, GWRC appealed its most recent loss in connection with the
condemnation proceedings to the Georgia Court of Appeals. See GWRC Notice of Appeal, a
copy of which is attached hereto as Exhibit A.



apply in this case® — even though the Board’s February 2019 Decision, by citing to both the State
Court Litigation and to the PSC appeal, made clear that its precedent applies here. Accordingly,
the Board should dismiss the Petition given the ongoing State Court Litigation and PSC appeals.

2. The Board should strike or ignore facts included by GWRC that are outside the
record in AB-1242.

If the Board decides to consider the Petition, it should not consider facts raised in the
Petition that are not in the record. Although the Petition states it is asking for a decision based
on the record in Docket No. AB 1242, it clearly references facts outside of the record (that have
occurred after the January 2018 Decision), and moreover has introduced those facts without any
supporting verification or verified statement. Accordingly, those facts should be stricken or
ignored by the Board in making any decision regarding the Petition.

3. The Board should find that the former runaround track was excepted track subject
to 49 USC §10906.

If the Board decides to consider the Petition, then it should limit its consideration to the
initial question raised by GWRC, that being whether the former runaround track was a line of
railroad (or alternatively whether it was excepted track). GWRC does not address the standards
for distinguishing between a line of railroad and excepted track. Those standards, as discussed
below, demonstrate that the former runaround was clearly excepted track.

Instead of looking at the Board’s standards, GWRC attempts to link the runaround to the

Board’s decision in AB 1242 with respect to the “Line” of railroad that was the subject of the

} GWRC’s claim that there has been a collateral attack on a decision of the Board is just
not correct. The January 31, 2018 decision issued by the Board in Hartwell First United
Methodist church — Adverse Abandonment and Discontinuance — The Great Walton Railroad
Company, Inc. in Hart County, GA, Docket No. AB 1242 (the “January 2018 Decision™) denied
the requested adverse abandonment of the .25 mile segment of GWRC’s main line, but did not
address the former runaround track or make any findings regarding whether the former
runaround track was a line of railroad or excepted track.
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proceeding. Although the Church did argue in the proceeding that there was no runaround
because a portion of the track (the former “north spur”) had been removed in 2008, long before
the adverse abandonment proceeding was commenced, those arguments were in response to
arguments that GWRC had been making in the State Court Litigation. The Church has never
acknowledged, and does not agree that the former runaround was ever part of the Line.

As Hartwell First has continuously maintained, the “Line” in this proceeding involves
only the 0.25 miles of the single main line track and associated right of way (varying between 20
feet and 12 feet wide) for which Hartwell First sought adverse abandonment authority. The
adverse abandonment application did not reference or include the north spur track that had
previously been removed by GWRC (leaving the property for the Church), or the Clinkscales
industrial track that had previously been connected to the north spur (and which together GWRC
contends constituted a “runaround track™) because at the time of the filing there was no north
spur or runaround track. GWRC’s main argument seems to be that if it repeats that the former
runaround track is a line of railroad enough times, then it will be true; however that is not the
case.

The Board has clearly set out the differences between a line of railroad and excepted
track. In Pinelawn — Petition for Declaratory Order, Docket FD 35468 (served April 21, 2015)
(“Pinelawn™), slip op. at 6, the Board explained that rail lines are those “over which railroads
provide point-to point ‘common carrier’ line-haul service to shippers.” See also New Orleans
Terminal Company v. Spencer, 366 F. 2d 160, 165-166, 1966 U.S. App. LEXIS 4960 *13 (5™
Cir. 1966) (“If there are traffic movements which are part of the actual transportation haul from
shipper to consignee” then the trackage is a line of railroad). On the other hand if the trackage is

“additional trackage [used] for loading, reloading, classification, storage and switching



operations that are ‘incidental to, but not actually and directly used’ in the carrier’s line-haul
transportation,” they will be considered “excepted track” under 49 USC §10906. Pinelawn, slip
op. at 6 (citing Nicholson v ICC, 722 F2d 364, 367-368 (DC Cir. 1983) (quoting Detroit &
Mackinac Ry. V. Boyne City, 286 F. 540, 546 (E.D. Mich. 1923)). Although this incidental
trackage may be “necessary” for line-haul service they are still considered excepted track.

The parties generally agree on the history of the former runaround and its component
parts. Sometime prior to 1913, the north spur was constructed off of, and outside the right of
way of, the railroad’s main line to serve the Farmers Union Warehouse. In 1919, the north spur
was extended across Webb Street to serve an additional railroad customer, Clinkscales. The
railroad and Clinkscales entered into an industrial track agreement to cover construction and
operation of the track. A copy of the Clinkscales industrial track agreement is attached hereto as
Exhibit A for convenience of the Board. As shown on the plat attached to the agreement, the
extension was a straight piece of track that did not connect back to the railroad’s main line.
Under the agreement, the railroad was to construct the track at the expense of Clinkscales, who
upon the payment would own the track. Agreement, §3. The construction was to occur on the
land of Clinkscales outside of the right of way of the railroad. Agreement, §1,2. The agreement
was terminable by either the railroad or Clinkscales on 60 days’ notice. The agreement has not
been terminated.

At some point in the 1940’s or so, it is believed that the track along the Clinkscales
warehouse was shortened and a connection to the main line was constructed to create a
runaround.® Neither party presented any evidence regarding the right of railroad at that time to

build the connection to its main line. After the Clinkscales industrial track was shortened and

4 See GWRC January 2019 Status Report, p. 6 fn 9.
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connected to the main line, a platform appears to have been constructed that would allow
Clinkscales to continue to receive traffic. See the photo attached hereto as Exhibit B.
Accordingly, the Church believes it likely that even after the runaround was created, the tracks
continued to be used to serve both the warehouse along the north spur and Clinkscales.’

In 1998, all freight service east of Athens Street ended, as did the use of the main line and
the runaround track. In 2008, GWRC voluntarily removed the rails (and some crossties) that had
been the north spur, leaving unwanted broken ties and debris for the Church to deal with in its

6 The connecting tracks across Webb Street were removed by

landscaping and use of the area.
Georgia Department of Transportation (GaDOT) in 2009.

It is clear that when first constructed the north spur and the Clinkscales industrial track
were excepted track — used solely to provide service to customers located along the track. Once
connected back to the main, the railroad likely also used the track as a runaround for its
locomotives, as GWRC claims. But this is also an ancillary function and does not change the
status of the track to a “line of railroad.”® The former runaround is too short to be used to handle

traffic in line haul or point-to-point service. GWRC does not contend that any line haul traffic

would move over the former runaround; rather GWRC acknowledges that it would be used

s The current owner of GWRC only acquired the railroad line in Hartwell in 1990, and its
description of the use of the tracks before that time is somewhat conjecture.

6 GWRC’s claim that it left the ties in place to be reused to rebuild the north spur does not
ring true. When it started to build a new north spur (before being stopped by the state court
injunction), GWRC was using all new rail, ties and ballast. See the photo attached hereto as
Exhibit C.

7 GWRC’s claim that that the tracks were not removed is also not accurate. See the photo
attached hereto as Exhibit D (showing that new tracks were installed across Webb Street in
March 2018).

8 The Board should note that the successor to Clinkscales still owns the land and track that
were part of the Clinkscales industrial siding, and has the right to terminate the agreement to use
such track. This alone should negate any claim of GWRC that the runaround is a line of railroad.
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solely to reposition locomotives. And while this repositioning might be done in connection with
the handling of traffic in line haul service, it is clearly incidental thereto. Thus, there is nothing
to suggest that former north spur, the Clinkscales industrial track, or the combined runaround
track are anything other than excepted track under 40 USC §10906.
CONCLUSION

For the foregoing reasons, Hartwell First requests that the Board dismiss the GWRC
Petition for Declaratory Order. In the alternative, if the Board decides to consider the Petition,
then Hartwell First requests that the Board find that the former runaround track, and its
component parts (the north spur and the Clinkscales industrial track) were excepted track under
49 USC 10906, and were not a line of railroad.

Respectfully submitted,

CM. HOCKY
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One Commterce Square
2001 Market Street, Suite 2620
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(215) 640-8500

Attorneys for
Hartwell First United Methodist Church
Dated: December 10, 2019
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